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CHAPTER 1: INTRODUCTION TO FAMILY LAW 

The Family Law Act 1975 (Cth) (the Act) sets out the law in relation to family law issues 

that arise following the breakdown of a relationship, which previously existed 

between two people. The Act applies whether the couple was in a heterosexual or 

same sex relationship, and whether or not a couple was married.  

The Act is a Commonwealth Act, meaning that family law is the same across all the 

States in Australia. Some differences do exist in the procedures in Western Australia. 

Broadly, the family law issues that are governed by the Act include: 

a) Divorce, being an order that formally dissolves a marriage between two people; 

b) Children’s issues, being what is often referred to as “custody” in modern 

society and media; 

c) Property issues, being what happens to assets, debts and superannuation of 

parties to a relationship that has broken down; 

d) To an extent, child support; 

e) Spousal maintenance, being when one former partner might have an obligation 

to financially support the other former partner. 

Each of these categories or issues are conveniently separated into their own Parts in 

the Act, and this manual will address each category in this structure. 

The Federal Circuit and Family Court of Australia 

Prior to September 2021, there were two main courts that hear family law proceedings, 

being the Federal Circuit Court of Australia and the Family Court of Australia. 
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In September 2021, the Family Court of Australia was abolished and merged with the 

Federal Circuit Court to form the current Federal Circuit and Family Court of 

Australia (the FCFCOA).  

There are two divisions within the FCFCOA that hear family law cases: 

1. Division 1, which has a similar function to the former Family Court of Australia, 

being a court of higher record and with appellate jurisdiction; and  

2. Division 2, which has a similar function to the former Federal Circuit Court of 

Australia.  

One of the aims of the Court’s restructure was to provide a single point of entry when 

filing proceedings, and a harmonised set of Rules. Whist the two Divisions each have 

their own statutory Rules, the Division 2 Rules largely adopt the Division 1 Federal 

Circuit and Family Court of Australia (Family Law) Rules 2021 (Cth) (the Family Law 

Rules). 

Where proceedings need to be filed, the appropriate Division of the Court for the 

hearing of a matter will be considered: 

1. At the time of filing; 

2. At the compliance and readiness hearing; 

3. On application by a party, or by the Court’s own motion; 

4. At such other time as may be considered appropriate by the Court. 

Most matters will commence in Division 2. More complex matters that might involve 

serious allegations of family violence or child abuse, or high net worth individuals 

will either be transferred or listed at the time of filing in Division 1. 
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Each State’s Local Court or equivalent (such as the Magistrate’s Court) also has the 

power to hear and make orders under the Act. This practice is more commonly seen 

in regional areas. Limitations exist to the Local Court’s ability to determine contested 

family law issues where one of the parties does not agree to the Local Court hearing 

the case. The Local Court is not a specialist family law court and it is not resourced in 

the same way that the FCFCOA is resourced. Filing proceedings in the Local Court 

should be avoided. For this reason, this manual will focus on practices in the FCFCOA, 

where most family law cases should be heard.  

Guidance on the procedure and powers in either family law Division of the FCFCOA 

are found in its constituting Rules, the Federal Circuit and Family Court of Australia Act 

2021 (Cth) (the FCFCOA Act), the Family Law Act 1975 (Cth) and the Court’s Practice 

Directions, all of which can be found on the Court’s website. There are some useful 

links included below.  

The new FCFCOA have issued several Practice Directions, which have taken on a 

greater importance than previously. The Central Practice Direction in particular sets 

out the processes and procedures of the Court clearly and simply. It is worthwhile 

being familiar with it. Further, each type of proceeding has its own Practice Direction, 

which is a very helpful resource if you unsure of the process or documents that need 

to be filed in a particular proceeding (for example, parenting).  

Whether you work as a member of support staff, are commencing practice in family 

law or if you are an experienced practitioner, knowing the procedures and rules assists 

with good workflow and professional client service.  

Useful links 

The Court’s website (family law): https://www.fcfcoa.gov.au/fl 

Practice Directions: https://www.fcfcoa.gov.au/resources/practice-directions 
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Acts relevant to the FCFCOA (including other jurisdictions such as employment and 

bankruptcy law): https://www.fcfcoa.gov.au/lawyers/lawyers/legislation 

FCFCOA Act: https://www.legislation.gov.au/Details/C2021A00012 

FCFCOA (Family Law) Rules: https://www.legislation.gov.au/Details/F2021L01197 

FCFCOA (Division 2) (Family Law) Rules: 

https://www.legislation.gov.au/Details/F2021L01205  
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CHAPTER 2: FORMS AND PROCEDURES IN FAMILY LAW 

PROCEEDINGS OTHER THAN DIVORCE 

If your role involves assisting a family lawyer, you will likely be involved in preparing 

court documents that are used to start or respond to family law proceedings from time 

to time. This chapter looks at giving some practical guidance to what documents are 

used in proceedings should you be asked to assist in preparing them. 

Pre-action procedures 

Most courts have a compulsory form of dispute resolution (for example mediation) 

and requirements to attempt to resolve the issue prior to allowing a party to 

commence proceedings. These are called pre-action procedures. 

The FCFCOA now requires parties and lawyers to not only attempt to resolve their 

dispute prior to commencing proceedings, but also to file documents confirming the 

steps that have or have not been taken. These pre-action procedures apply to both 

parenting and financial cases. 

Exceptions do exist to taking these steps in genuinely urgent or inappropriate 

circumstances, such as family violence. Exemptions should not be sought unless the 

circumstances genuinely warrant it. 

The pre-action procedure requirements can be found in the following: 

1. Schedule 1 of the Family Law Rules 

2. Part B, Item 2 of the Genuine Steps Certificate, which is filed with the 

documents commencing proceedings. This Certificate effectively reflects the 

requirements enshrined in Schedule 1 of the Family Law Rules. 
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The requirements to attend dispute resolution are found in the following: 

1. Chapter 4 of the Family Law Rules 

2. Core Principle 5 of the Central Practice Direction 

3. Schedule 1 of the Family Law Rules. 

Possible consequences for not comply with the dispute resolution and pre-action 

procedures are set out at Core Principle 6 of the Central Practice Direction. These 

include costs consequences (either against the client or the lawyer) and/or a stay of 

proceedings. 

Commencing proceedings 

Prior to September 2021, a practitioner would need to decide whether to file in the 

Federal Circuit Court or the Family Court of Australia. Each court had a different set 

of prescribed forms. 

Since the inception of the FCFCOA, the prescribed forms are the same across Divisions 

1 and 2, and the Court assigns the Division at the time of filing.  

DOCUMENTS TO BE FILED 

After all pre-action procedures have been undertaken, the documents that need to be 

filed are: 

In parenting matters 

1. Initiating Application (Family Law), if your client is the Applicant, or Response 

to Initiating Application, if your client is the Respondent; 
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2. Section 60I Certificate or Affidavit – non-filing of family dispute resolution 

setting out the factual circumstances around why the party has not participated 

in family dispute resolution; 

3. Affidavit - only if interim orders are sought. Ensure that you check the Practice 

Directions for page an annexure limits. Affidavits for interim proceedings are 

limited to 10 pages and 5 annexures in Division 2 and 25 pages and 10 

annexures in Division 1; 

4. Notice of child abuse, family violence or risk; 

5. Genuine Steps Certificate; 

6. Parenting Questionnaire; 

7. Undertaking as to disclosure; 

8. A copy of any family violence order affecting the child or a member of the 

child’s family in accordance with Rule 2.10 of the Family Law Rules. 

These documents are helpfully set out in the Family Law Practice Direction – 

Parenting proceedings. 

In financial proceedings 

1. Initiating Application (Family Law), if your client is the Applicant, or Response 

to Initiating Application, if your client is the Respondent. These are the same 

forms as those used in parenting matters; 

2. Financial Statement - If the party is aware that the Financial Statement will not 

fully discharge the duty to make full and frank disclosure, an affidavit must be 

filed providing further particulars (Rule 6.06(6)); 
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3. Financial Questionnaire; 

4. Affidavit - only if interim orders are sought. Ensure that you check the Practice 

Directions for page an annexure limits. These differ across the two Divisions; 

5. Genuine Steps Certificate; 

6. Undertaking as to disclosure; 

7. A copy of any family violence order; 

8. if the application seeks a search order, an affidavit which includes the required 

evidence as set out in Rule 5.19(3) FLR; and 

9. if the application seeks a freezing order, an affidavit which includes the 

required evidence as set out in Rule 5.23(3) FLR. 

These documents are helpfully set out in the Family Law Practice Direction – Financial 

proceedings. 

What is an Initiating Application or Response and why is it important? 

The party who files an Initiating Application is called the Applicant. 

The Initiating Application contains the details about the parties and what the case is 

about. For example, whether it is in relation to children, property or both. The 

important part of the Initiating Application is that tells the court what orders that 

party is asking the court to make.  

The Response contains the same information as an Initiating Application and it is filed 

by the Respondent.  

A Response should be filed within 28 days of a person being served with an Initiating 

Application (rule 2.18(2)). A failure to do so may result in the Applicant’s case being 
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heard without the responding party’s input (undefended) and orders made in 

accordance with the Applicant’s Initiating Application. 

What is an Affidavit and why is it important? 

The Affidavit is that party’s evidence that is meant to tell the court the facts which 

support the making of the orders sought. In short, the orders sought are what the party 

wants, and the affidavit explains why they want those orders.  

Affidavits are sworn evidence, meaning that the person making the affidavit has an 

obligation to tell the truth. They are either sworn or affirmed. The swearing of an 

affidavit means that person taking a religious oath that the facts in the affidavit are 

true. An affirmation is a solemn promise that they are telling the truth in that 

document. Neither an oath nor affirmation is better than the other. 

The swearing or affirming of an affidavit is a formal process. Each page must be signed 

by the deponent, being the person making the affidavit, and a qualified witness under 

the Oaths Act who must see the deponent signing the document. It is not sufficient that 

a witness is merely over the age of 18 years of age. Most commonly, affidavits are 

witnessed by a lawyer or a Justice of the Peace.  

Filing and filing fees 

In order for the documents that have been prepared to become recognised by the 

court, they must be filed. You know that a document has been filed because it has the 

Court’s seal, or (electronic) stamp, on the document together with the date and time 

that it was filed, and the next court date. Once a document is sealed, you know that it 

has been placed on the Court file.  

The Court will usually reject a document for filing if the relevant filing fee has not 

been paid. 
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The court and all the lawyers deal with sealed documents because each party and the 

court can be assured that they are looking at the same, official document. There may 

be times that you are asked by a lawyer at your firm to serve unsealed, executed copies 

of documents and this usually occurs when a case is urgent. 

Most documents can now be filed online (e-filed) through the Commonwealth Courts 

Portal (the Portal). This involves scanning the original, executed (signed) documents 

and following the process on the Portal. Make sure that you keep all your original 

documents if you are e-filing. 

In some circumstances, documents are still filed through the Registry. This usually 

happens if the file size is too big to file on the Portal. In the first instance, the Registry 

will likely request that the executed document for filing be emailed to the Registry, 

rather than receiving a hardcopy of the document. The sealed document will then be 

emailed back with the Court’s stamp. 

If you are required to file documents in hardcopy, this will usually involve making 

two (2) copies of each document in the proceedings and sending them to the relevant 

Registry with a credit card form filled out for the filing fee. You will need to send more 

than two copies of the original documents if there are more parties in the proceedings, 

for example a grandparent.  

A good way to think of how many copies you will need to send is: 

• Original for the court 

• One for your client 

• One for the other side 

• If applicable: one for any other parties 
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When filing hardcopy documents, it is also a good idea to keep a scanned copy of the 

original documents so that you have access to the executed (signed) copies whilst the 

documents that you have sent are being processed with the court. 

If you e-file your documents, you will receive a sealed copy of that document almost 

immediately. You can then print as many copies of each sealed document as you need 

to serve on the parties in the proceedings (see below), together with a copy for your 

file and another for your client. 

If you have filed hardcopies, there is some delay between sending the documents by 

post and the sealed documents being returned. The documents may be filed faster if 

you personally attend at the Registry. The original will be retained by the court and 

you will have all the copied documents returned to you with a court seal on them. It 

will be for you to serve the sealed documents on the other parties. 

It is good practice to put the details of the hearing in the office diary as soon as you 

receive the sealed court documents and then attend to serving them. 

Service of documents 

Service of documents is a term used to describe the formal providing of documents to 

the parties in the proceedings. It is an important part of procedural fairness as it is 

how parties are made aware of proceedings and what case is being put against them. 

The late service of documents can cause delay in the proceedings because the court 

will usually grant a party who has been served late an adjournment to give that party 

a reasonable amount of time to consider the orders sought, the evidence that has been 

levelled against them and the opportunity to respond.  
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Whilst you may be asked at times to hold off on serving documents, and the reasons 

behind doing so can be legitimate, it is usually best practice to serve documents 

promptly after receiving the sealed copies from the court or the Portal. 

The Family Law Rules outline the procedure that needs to be followed to effect service 

in a way that is recognised by the court.  

Service of an Initiating Application 

An Initiating Application and the other documents that are filed with an Initiating 

Application have special rules around its service because the Initiating Application 

notifies the Respondent and any other parties that proceedings have been 

commenced.  

The ways in which an Initiating Application can be served is as follows: 

• If you know that a person is represented by a lawyer, on that lawyer by post 

and/or email. Before you serve any documents on a lawyer, you need to 

confirm in writing with their office whether they have instructions to accept 

service. What this means is that they have spoken to their client who you are 

wanting to serve, and he or she has agreed that if their lawyer is served, service 

will be deemed effected. If the client refuses, then you have to look at other 

ways of service as outlined below. 

It would be best practice to request the law firm that you served to 

acknowledge in writing that they have received the documents. Sending the 

documents by email in addition to post also helps keep a paper trail of service. 

If you receive a letter or a telephone call asking whether your firm has 

instructions to accept service, ensure that you do not respond to this question 

without first checking with the lawyer in charge of the file or the client. 
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• By engaging a professional process server. This is known as service by hand, 

meaning that the person being served has been personally handed the 

documents. This is usually the best form of service when a person is not 

represented by a lawyer if you know where the person that you are serving 

lives or works. 

• By post or email, provided that the person being served is also provided with 

an Acknowledgement of Service document and a stamped, self-addressed 

envelope. The person being served needs to sign the Acknowledgement of 

Service and return it to you for filing (see below). If the Acknowledgement is 

not signed, then there is a risk that service may not be proved. For this reason, 

it is better to engage a process server when serving an Initiating Application. 

A court may sometimes require a party to prove that a party has been served and 

therefore that the Respondent is aware of the proceedings. Service is proved in the 

following ways: 

• If the person served files a Response, he or she will be deemed to have notice 

of the proceedings. 

• If a lawyer has been served on their client’s behalf, by producing their written 

acknowledgement. Rarely will a lawyer accept service on behalf of their client 

and take no further steps in the proceedings. 

• If the person has been served by a professional process server, by having the 

process server make an Affidavit of Service which is then filed with the court. 

• If the person has been served by any other means and has signed the 

Acknowledgement of Service, by filing that Acknowledgement of Service.  



	

17	

	

Service of a Response 

The service of a Response and the documents that are filed with it are more relaxed 

than the rules around the service of an Initiation Application. However, it is still 

important that all Response documents are appropriately served.  

A Response and the documents filed with it can be served: 

• By using any of the methods used in relation to an Initiating Application. 

• By post or email on the Applicant. The details of the Applicant’s address for 

service will be contained within the Initiating Application.  
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CHAPTER 3: DIVORCE 

Marriage and de facto relationship – what are they? 

Marriage is defined in the Marriage Act 1961 (Cth) as the union of two people to the 

exclusion of all others, voluntarily entered into for life. Being married is a legal 

recognition of a relationship, which is registered with the government. 

De facto relationships are defined by the Family Law Act. A de facto relationship is one 

where parties have not married, are not related by family and the circumstances of 

their relationship are such that they are living together on a genuine domestic basis. 

There is much law around what does and does not constitute a de facto relationship, 

and whether one exists or did exist will depend on the individual circumstances of 

each case. There is no formal registration process with the government for de facto 

relationships.  

The Family Law Act recognises and deals with the breakdown of both married and de 

facto relationships. 

Divorce proceedings specifically are proceedings that formally terminate a legal 

marriage by an order of the court. As such, a de facto couple cannot apply for a 

divorce. Filing divorce proceedings will not deal with children’s issues or the division 

of property. Separate proceedings will need to be filed in relation to these issues as 

outlined in other chapters.   

Either party to a marriage can apply to be divorced, provided that they have been 

separated from their husband or wife for not less than one year and one day. Parties 

can be separated under one roof and will be required to file affidavit evidence that 

they were not living as a couple during this time.  
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Australia was the first country to introduce a ‘no fault divorce’ concept, meaning that 

a party seeking a divorce does not need to prove a reason for seeking the divorce 

order. The matters that the court does need to be satisfied of to grant a divorce order 

are: 

• That the Respondent has been served 

• That the parties were married 

• That they have been separated for at least one year and one day 

• That they were both ordinarily resident in Australia for the 12 months prior to 

separation 

• If there are children under the age of 18 years of the marriage, that appropriate 

arrangements are made for their care. 

The main effect of a divorce order is that it will allow the parties to remarry. Divorce 

(and marriage) can also have other effects, such as invalidating a will that may have 

been made prior to the divorce or marriage. 

Filing for divorce 

Either party to a marriage can apply for divorce, or both parties can make a joint 

application if they agree to the divorce order being made. Divorce proceedings cannot 

be instituted by anyone other than a party to the marriage. 

Applications for Divorce are filed in Division 2 of the FCFCOA and are filed online 

through the Commonwealth Courts Portal. Divorces are rarely contested and are 

heard by a Registrar, rather than a Judge. 

A party seeking a divorce order needs to file the following documents: 
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• Application for Divorce 

• Affidavit for e-Filing Application (Divorce) 

• A copy of the marriage certificate 

• If it is not a joint application, proof of service. 

Certain circumstances also arise that will require the filing of further documentation, 

including: 

• If the parties were married for less than two years, a counselling certificate 

• If one or both of the parties were born outside of Australia, proof of citizenship 

• If the parties were married in a non-English speaking country, a professional 

translation of the marriage certificate together with a copy of the original 

marriage certificate 

• If a marriage certificate cannot be provided, an affidavit addressing why the 

marriage certificate is unable to be produced, details of the marriage ceremony, 

including date, time, place and form and confirmation that the parties 

recognised one another, and were recognised by others, as spouses following 

the marriage ceremony 

• If the Applicant is alleging separation under one roof, an affidavit giving 

evidence in support of the parties not living as a couple although in the same 

home. 

The same documents are filed in a joint application, with each party filing their own 

Affidavit of e-Filing Application (Divorce) to confirm that they are each in agreement 

with the filed Application for Divorce. 
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The sealed court documents will have written on them the date, time and location of 

the divorce hearing. It is prudent to put these details in the office diary as soon as you 

receive them. 

If one party to the marriage is applying for the divorce and the parties are not making 

a joint application, sealed copies of the filed documents need to be served on the other 

party to the marriage and service proved by way of an Affidavit of Service and, if 

possible, an Acknowledgement of Service. 

Joint applications for divorce do not require proof of service. 

Service of the sealed divorce documents – sole applications 

All documents that have been filed with the court need to be served on the other party 

to the marriage, who will become the Respondent. A failure to prove service will likely 

result in the proceedings being adjourned to later date so that service can be effected 

and proved. 

As with Initiating Applications, the safest method of service is by way of a 

professional process server, who will provide your office with an Affidavit of Service 

that can be filed with the court. Divorce documents must not be served by the 

Applicant themselves. 

Sealed divorce documents can be served by post if they are accompanied by an 

Acknowledgement of Service and a stamped, self-addressed envelope. The risk with 

this method of service is that the Respondent may refuse or neglect to sign and return 

the Acknowledgement of Service, and service cannot be proved. 

If the documents are posted by your office, then the person who prepared and posted 

the divorce documents (usually the lawyer) should also swear an Affidavit of Service, 
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which is filed with the court together with the signed Acknowledgement of Service, 

once it has been returned.  

It is a helpful practice to have an index at the front of the divorce file recording the 

dates that the requisite divorce and the proof of service documents were each filed 

and served. The purpose is two-fold: 

1. If one of the dates is left blank, it will prompt you to follow up documents that 

should have been filed and may have been overlooked; 

2. It assists the lawyer who is appearing at the hearing to answer the Registrar’s 

questions, which often arise in relation to filing and service. 

Responding to a divorce 

If a Respondent disagrees with the contents of an Application for Divorce, it is open 

to them to file a Response and supporting Affidavit. 

The filing of a Response will usually deem service as being effected, as it is apparent 

that the Respondent had notice of the proceedings to file his or her Response. 

The filing of a Response will usually result in the Registrar setting the matter down 

for a hearing before a Judge at a future date, who can determine the issue. 

The filing of a Response in divorce proceedings is rare. Merely objecting to the divorce 

being granted will not stop the court making the divorce order. All that is required is 

for the court to be satisfied of the matters outlined in the introductory section of this 

chapter.  

When there are children of the marriage under the age of 18 years 

The Applicant or their lawyer is required to attend court for the divorce hearing if 

there are children of the relationship under the age of 18 years.  
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Neither party needs to attend the divorce hearing if there are no children of the 

marriage under the age of 18 years, provided that all the relevant documents have 

been properly filed and service has been proved if the application is made by one 

party. Should neither party attend, and an issue arise in this regard, then the court will 

notify the parties or their lawyers and the proceedings will be adjourned to a future 

date. 

Procedure at the divorce hearing and receiving the divorce order 

Divorce hearings are usually short and involve the Registrar reviewing the documents 

that have been filed and finding that they are satisfied of the matters that give them 

power to grant the divorce order. 

If they are so satisfied, the order is granted. However, the order does not become final 

until one month and one day after the divorce hearing date. As such, the parties cannot 

remarry until after that one month and one day time period passes. 

After this date, a sealed divorce order will be uploaded by the court onto the 

Commonwealth Courts Portal. It is therefore prudent that you put in the office diary 

the date that you expect for the order to become final so that you can download the 

sealed copy and provide it to the client. 

Useful links 

Step by step Divorce Kit published by the FCFCOA: 

https://www.fcfcoa.gov.au/fl/forms/divorce-service-kit 
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CHAPTER 4: CHILDREN 

Family law issues relating to children tend to be the most common in family law 

practice. Part VII (sections 60A to 70Q) of the Family Law Act govern the law around 

children’s issues and parenting matters. 

Broadly speaking, the main children’s issues that arise in practice and in the courts 

are: 

• Whether parents should be making decisions about a child’s welfare and 

development jointly or whether one parent should be solely responsible for 

those decisions 

• With which parent a child ought to live, or whether a child should live with 

each parent equally  

• How often should a child spend time with the other parent 

• Whether a child should spend any time with the other parent 

• Whether a parent ought to be permitted to relocate within Australia or 

internationally with a child 

• Whether a parent ought to be ordered to return to a particular location with a 

child where he or she has left without the other parent’s permission or an order 

of the court, known as a recovery order 

The main considerations in parenting proceedings 

The main consideration in parenting proceedings is the promotion of the best interests 

of the child. The law says that the best interests of a child are best promoted by having 
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a meaningful relationship with both their parents provided that children are protected 

from psychological or physical harm arising from family violence, abuse or neglect.  

The law looks at family relationships through a child’s perspective; meaning a child’s 

right to know and have a relationship with both their parents, rather than a mother or 

a father’s right to their child.  

Rarely will a court stop a child having a relationship with a parent, however such 

orders will be made where a court is satisfied that a parent will likely expose a child 

to family violence, abuse or neglect, or that it is otherwise not in the child’s interests 

to spend time with a parent.  

If you are working in family law, it is important to know that there is no concept of 

‘custody’ in modern Australian family law. The court makes parental responsibility, 

live with and spend time with orders for children. It is good to be familiar with these 

terms so that there is clarity around what orders a client seeks. 

The terms ‘live with’ and ‘spend time with’ are self-explanatory. The term ‘parental 

responsibility’ refers to the decision-making power that parents have in relation to the 

long-term decisions about their children. These might include what medical 

procedures or treatments they undergo, which school they attend, what religion they 

are brought up in and the like.   

Absent an order of the court, all parents have shared parental responsibility. 

There is a presumption that it is in a child’s best interests for the parents to have equal 

shared parental responsibility; meaning that the law expects both parents to make a 

genuine attempt to make important decisions about the child together. 

The law acknowledges that circumstances will arise parents will not be able to make 

decisions together, particularly where family violence, neglect or abuse has played a 
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role in their relationship. In these circumstances, the presumption of equal shared 

responsibility may be rebutted, and an order for sole parental responsibility made, 

usually in favour of the parent with whom the child lives.  

Some parents are able to resolve these matters without the help of lawyers, mediation 

or the courts, and this is to be encouraged. However, children’s matters are often 

complex and involve a high degree of conflict between the parents, which can often 

give rise to a greater proportion of children’s matters coming before the courts and 

remaining in the court system for several years compared with other issues, such as 

property. Despite this, the process leading up to court proceedings, and proceedings 

themselves, are structured to encourage parents to come to an agreement about their 

children’s parenting arrangements where they can. 

Mediation and negotiation 

Section 60I of the Family Law Act requires parents to attempt mediation with a 

registered Family Dispute Resolution Practitioner (also called a mediator) before filing 

proceeding when it comes to children’s issues. Following mediation, or if the other 

parent refuses to participate in mediation, a section 60I Certificate is issued. This is 

filed with any proceedings in relation to parenting to satisfy the court of the section 

60I requirement to mediate.  

There are exceptions to the section 60I requirement, including: 

• Where mediation is inappropriate because of actual or a risk of family violence, 

domestic violence, child abuse or for another reason deemed by the mediator 

• In urgent circumstances such as child abduction 

There are a variety of organisations who offer approved mediation services, including: 

Legal Aid NSW, Relationships Australia, Interrelate and Centacare. It is also available 
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for families to engage the services of a private Family Dispute Resolution Practitioner 

for the purposes for mediation. 

When a client comes to see a lawyer, they may have already attended mediation, or 

they may not be aware of the requirement of mediation. These matters can be 

discussed at the client’s first appointment with the family lawyer in your office. One 

option that may be given to the client is to engage the firm to write a letter to the other 

parent outlining a proposal in an attempt to negotiate an agreement without attending 

mediation. Such a letter is compulsory as part of the pre-action procedures to filing 

proceedings in any event. 

Whether an agreement between parents is reached through mediation or negotiation, 

the agreement can be formalised in one of two ways: 

1. Parenting plan 

2. Consent orders 

Parenting plans 

If an agreement is reached at mediation, a document called a parenting plan is 

commonly drafted by the mediator and signed by the parents. Some lawyers also 

prefer to formalise arrangements by way of parenting plan in certain circumstances. 

Strictly speaking, a parenting plan that is entered into before any parenting orders are 

made is not legally enforceable in that a parent cannot file court proceedings to breach 

the other parent for not complying with the parenting plan (see section below entitled 

Contravention). The document can be used to evidence an agreement between the 

parents about the arrangements prior to any court proceedings. The Court can have 

regard to any terms of a parenting plan. 
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Parenting plans made at the mediation stage are useful in low conflict separations and 

have the same effect as a policy in a workplace might. A parenting plan can readily be 

turned into consent orders to give the parents the protection of a court order in relation 

to parenting. 

Consent orders 

Consent orders describe court orders that is are made with the agreement of both 

parents or all parties. They can be made at any time, including before either parent 

commences proceedings, during proceedings or after proceedings are concluded to 

vary orders that might have previously been made. Consent orders can be made in 

relation to all issues in family law, including property matters. 

This section in this Chapter specifically relates to consent orders that are made before 

either parent commences proceedings and in relation to parenting orders only. 

Where parents have come to an agreement and want that agreement to be finalised as 

a court order, two documents need to be prepared: 

• Application for Consent Orders – this is a document telling the court about the 

case, the parents and the children.  

• Draft minute of proposed consent order – this is the wording of the orders 

themselves that set out the terms of the agreement.  

• Notice of child abuse, family violence and risk 

A draft minute of proposed consent order must: 

• Set out the orders sought by the parties 

• State that it is made by consent 
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• Be signed by each of the parties 

The documents are efiled on the Portal and a Registrar of the Court will review the 

orders and make them if they are satisfied that they are in the best interest of the child 

or children. You will then receive a sealed copy of those orders. 

If you are unable to efile your documents, an original and two copies of the documents 

can be filed in person at an FCFCOA Registry.  

Overview of the court process in parenting matters 

After a person files an Initiating Application seeking parenting orders, the court will 

be focused on taking steps to make interim parenting orders. These are orders that are 

made in the interim, or in the meantime, until the matter is ready to proceed to a final 

hearing.  

Interim orders can be made either: 

• By agreement at any time; or 

• Following an interim hearing, where a Senior Judicial Registrar or a Judge hears 

the arguments on the papers and make a decision.     

There is no cross-examination in interim hearings, except in exceptional circumstances 

where a party has asked for this to occur and a Judge has made an order allowing it. 

Interim orders are in place until they are changed or the matter is determined at a final 

hearing. 

The hearings between interim orders being made and a final hearing are called 

directions hearings or mentions. These are short hearings that look at the procedural 

steps that need to be taken to prepare the matter for final hearing.  



	

30	

	

The basic court process that is followed and is explained in further detail below is: 

• First court event - before a Judicial Registrar 

• Child Impact Report - if required 

• Interim hearing – if required 

• Further directions/mention 

• Dispute resolution 

• Family Report – if required or ordered 

• Compliance and readiness hearing 

• Trial management hearing – before a Judge 

• Final hearing 

• Judgment 

The first court event 

Unless the court deems that the matter is urgent, it is rare (but not impossible) for a 

matter to proceed to an interim hearing on the first hearing date. The Court will be 

focused on ensuring that all parties have had the opportunity to consider and answer 

evidence before conducting an interim hearing. 

The orders that are frequently made at the first return date where service of the 

Respondent or any other parties is not in issue might include: 

• Any parenting orders on which the parents can agree 

• Orders directing the parents to attend mediation 
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• Orders directing the parents to attend a conference with a Court Child Expert 

pursuant to section 11F of the Family Law Act. This is a conference with a court 

appointed counsellor who assesses the family, with or without observing the 

children, who prepares a report for the court that makes recommendations 

about potential orders or how the court might want to manage the case 

• Where the case involves particularly high conflict or issues of complexity such 

as allegations of violence, abuse or substance abuse by one or both parents, the 

court may appoint an Independent Children’s Lawyer (ICL) 

• Where no agreement in relation to parenting orders can be reached, orders 

adjourning the matter for an interim hearing 

• Orders adjourning the matter for further directions or mention  

Interim hearings – a brief overview 

Interim hearings are decided by a Senior Judicial Registrar or a Judge based on 

documents that are before the court because the have been either filed, subpoenaed, 

tendered or ordered, such as the Child Impact Report. These hearings are generally 

confined to the Senior Judicial Registrar or Judge reading the papers and considering 

the oral arguments made by each of the parties’ lawyers. 

It can be expected that an interim hearing will be run without either party giving oral 

evidence or being cross-examined, however the court does have the power to order 

for this to occur. Cross-examination generally occurs at a final hearing. 

Once the Judge hears all the arguments, he or she may give a decision on the day or 

adjourn the matter to consider the evidence before giving a decision. 

The duration of an interim hearing can rarely be predicted, however the Court 

allocates 2 hours for each interim hearing. The Court may have several hearings listed 
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in a day. As such, when a matter is listed for interim hearing, it is prudent to block out 

the whole day for the lawyer who has carriage of the matter, in addition to some 

preparation time leading up to the day of the interim hearing. How much time the 

lawyer wishes to have blocked out in their diary and when is a matter for him or her, 

however it is good to be mindful of this if your role involves assisting a family lawyer.  

Some lawyers prefer to brief a barrister for interim hearings. 

Family reports 

Family reports are reports that are prepared by a Court Child Expert who works for 

the court.  The Court Child Expert usually is a qualified psychologist or social worker 

with experience or expertise in family issues, child development and family dynamics.  

A family report can only be prepared if the court makes an order for this to occur. If 

such an order is made, the parents and children are given a date to attend the Registry 

to be interviewed by the Court Child Expert. This usually takes a full day. 

The Court Child Expert then prepares the family report, which has recommendations 

about the appropriate parenting arrangements for the children, including with whom 

they should live, how often they should see the other parent and any other matter that 

the court has asked the family consultant to assess. 

The Court Child Expert’s opinion that is contained in the family report is a single 

expert opinion and the expert can be called to give evidence and be cross-examined 

on that opinion in a final hearing.  

There is no additional fee to engage a Court Child Expert. However, because of the 

backlog in cases, parties who have the finances available to them can opt or be ordered 

to engage a private psychologist or psychiatrist to prepare a report. This can occur 

where there are issues involving mental ill health, substance abuse, family violence, 
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coercive control or parental incapacity. Depending on the expert engaged, these 

reports can cost parties anywhere between $5,000 and $50,000. 

The parties have to come to an arrangement as to who will be engaged for this purpose 

and how it will be funded. The psychologist or psychiatrist will become an expert 

witness in the case and can be called to give evidence and be cross-examined on their 

opinion at a final hearing. 

It can take anywhere from 3 to 12 months from the date of an order for a family report 

for the interviews to occur and a report be released. These waiting times can be shorter 

with a privately engaged psychologist or psychiatrist, depending on their individual 

workload. It can also be longer. 

Directions after the release of a family report and before a final hearing 

After a family report is released, the matter is usually listed for a further direction 

hearing. Because it is not unusual for 1 year to have passed since the filing of the 

proceedings, the Judicial Registrar or Judge will order a timetable for the filing of 

amending Initiating Applications/Responses and Affidavits that set out the orders 

sought and the evidence that will be relied upon at the final hearing. 

The Judge may then either: 

• Give final hearing dates; or  

• Adjourn the matter for a further mention to make sure that the parties have 

filed their updating material in accordance with the orders. A final hearing 

date(s) will then be given at that further mention, provided that the court is 

satisfied that the case is ready to proceed to a final hearing. 
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Final hearings 

The number of days allocated to a final hearing will depend on the issues in each 

individual case, and whether the case pertains to either children or property only, or 

both. They can be listed anywhere from one day to two weeks or more. 

At a final hearing, both parents can expect to be cross-examined together with any 

witnesses that they call. Both parties also have the opportunity to cross-examine the 

family report writer or expert psychologist or psychiatrist, depending on who 

prepared the expert report.  

Whilst the court can give a judgment on the last day of the final hearing, it is more 

common for the Judge to take a month or more to consider the evidence that they have 

heard before giving judgment. 

Final hearings take a lot of preparation, usually involve the firm briefing a barrister 

and are expensive for the client.     

Application in a Proceeding 

If the court is required to deal with an issue after interim orders are made but before 

a final hearing, the party seeking further orders needs to file an Application in a 

Proceeding and a supporting Affidavit. Each party is limited to filing 2 Applications 

in a Proceeding. Thereafter, a party would need to seek leave of the Court to file a 

further Application in a Proceeding. 

Once filed, these documents are served on the other party/ies. The sealed documents 

will have written on them when the Application in a Proceeding is first listed before 

the court. This may be a different date to the main proceedings. 

The person making the application will be the Applicant in the Application in a 

Proceeding, even if they are the Respondent in the main proceedings. The Respondent 
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to the Application in a Proceeding then responds to the application by filing a 

Response to Application in a Proceeding and a supporting affidavit. 

Attempts will usually be made to reach an agreement on issues prior to filing an 

Application in a Proceeding to save both parties the time and expense of further court 

proceedings. Where an agreement can be reached, whether or not an Application in a 

Proceeding is filed, the parties can enter into interim consent orders that are filed with 

the court. 

If an agreement cannot be reached and a parent needs to take steps to file an 

Application in a Proceeding, then the court proceeds as above with an interim hearing. 

If appropriate or urgent, the interim hearing may proceed on the first return date. 

Otherwise, the Application in a Proceeding is mentioned and given a date for an 

interim hearing. 

Common reasons for filing an Application in a Proceeding include: 

• A child becomes at risk in the live with parent’s care, for example, because of a 

domestic violence event occurring in that parent’s household 

• A parent will not consent to a medical procedure for the child  

• The parents cannot agree on a joint psychologist or psychiatrist 

• A parent wants to travel with a child, but the other parent will not give their 

consent for this to occur 

• A parent seeks to change the child’s school and the other parent will not 

consent 
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Contraventions – when a parent breaches interim or final orders 

Where a parent does not comply with parenting orders, it is open to the other parent 

to file a contravention to bring proceedings to have the other parent sanctioned if the 

breach is proven. 

Contravention proceedings are commenced by filing: 

• Application – Contravention 

• Affidavit 

The Application must specifically state the order allegedly breached, together with the 

date, time and place that the alleged breach occurred. The Affidavit outlines the 

evidence of what occurred in support of the allegation. 

The parent alleging the contravention has to prove that the other parent breached the 

orders. The parent who allegedly breached the orders then enters a plea being either 

of the following: 

• That they did not breach the orders 

• That they breached the orders but had a reasonable excuse  

• That they breached the orders without reasonable excuse 

The term ‘reasonable excuse’ is defined in the Act to be a breach of an order to protect 

the health and safety of a child or another person, only for as long as is necessary to 

protect that child or person. 

The Respondent to the contravention does not need to file any documents to respond 

to the Contravention and leave it to the Applicant to prove the breach. However, if the 

Respondent seeks to argue a reasonable excuse, then an affidavit should be prepared 
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outlining the evidence of reasonable excuse. It is common practice not to file this 

affidavit until and unless it is required. This will usually be done by handing a copy 

of the affidavit to the Judge on the day. 

It is prudent to have a Financial Statement prepared and sworn by the person 

defending a contravention to support an argument in relation to costs or a fine. 

The sanctions available to the court against a parent who is found to breach a 

parenting order without reasonable excuse include: 

• No action 

• Make up time with the child 

• A fine 

• Good behaviour bond with or without the payment of security 

• Community service orders 

• Jail 

The more severe punishments are reserved for repeat or more serious contraventions, 

or for the breach of a bond that has previously been imposed. 
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CHAPTER 5: PROPERTY AND MAINTENANCE 

Property (also called financial) proceedings refer to proceedings instituted to divide 

assets and debts (collectively referred to as property) between the parties to a broken-

down relationship so that the parties’ financial affairs are severed.  

Whilst the approach to how property is divided is largely similar for married and de 

facto couples, different parts of the Act apply to property matters for married couples 

compared with de facto couples.  

Property and spousal maintenance for married couples are dealt with under Part VIII 

(sections 71 to 90) of the Act. 

Property and spousal maintenance relating to de facto relationships are dealt with 

under Part VIIIAB (sections 90RA to 90WA) of the Act.  

These Parts outline the law around the factors that are to be considered by the court 

around dividing property between spouses and the factors to be considered around 

spousal maintenance. Once these matters are agreed upon, or otherwise go to a final 

hearing, they are formalised by way of orders. This is different to financial agreements 

where spouses seek to arrange their financial affairs either before marrying or after 

the breakdown of their relationship. Financial agreements are dealt with in Part VIIIA 

(sections 90A to 90Q) of the Act and have different legal principles and mechanisms 

to the matters covered in Parts VIII and VIIIAB. As such, financial agreements will be 

dealt with in a separate section in this Chapter. 

The main considerations in property proceedings – married and de facto 

Sections 79 and 90SM outline how the court is to approach the division of property 

between spouses for married and de facto couples respectively. The two sections 

essentially mirror each other and require the court to consider the following: 
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• The financial contributions made to the acquisition, conservation or 

improvement of property, whether they are direct financial contributions or 

indirect financial contributions 

• Non-financial contributions made to the acquisition, conservation or 

improvement of property 

• Contributions made by a party as a parent or homemaker 

An example of a direct financial contribution is a spouse using their savings to pay for 

the deposit on a house in which the parties lived during their relationship or making 

direct payments to reduce the mortgage. 

An example of an indirect financial contribution is a spouse giving up their career to 

raise children, which enables the other spouse to work greater hours, earn more 

money and increase their superannuation entitlements. Had the ‘stay at home’ spouse 

not contributed in that way, the ‘working’ spouse would have had to either pay 

someone to care for the children or worked shorter hours (and therefore be entitled to 

less pay) and continued to work at home as the child rearing parent.  

Non-financial contributions are illustrated by a spouse using their own skills to 

improve the value of the parties’ property. For example, where a spouse builds a deck, 

renovates a bathroom or does the landscaping around a home.  

Homemaker and parenting contributions recognise the unpaid work involved with 

running a household and rearing children. 

None of the four factors are given greater weight than the other. Rather, the court will 

look at each category and weigh how much each party contributed in relation to each 

to determine how the resulting property pool should be divided.  
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Contributions are viewed in the context of the length of a relationship. The longer the 

relationship, the greater the opportunity for each party to make contributions to the 

property pool. 

Importantly, the assessment of contributions does not stop at the time of separation. 

Contributions will be assessed until the date of an agreement being reached, or failing 

that, at the time of final hearing. Some clients find this counterintuitive. However, the 

rationale is that, following separation, usually joint funds are still being used to 

acquire property or contributions are made to reduce the mortgage over the family 

home, which ought to be recognised particularly in lengthy separations.  

After considering the contributions of the parties, the court will also look at the future 

needs of the parties when considering what per cent division it should order. The 

factors are listed in section 75(2) (90SF(3) for de facto relationships) and look at matters 

relating to each of the parties such as: 

• Age 

• Health 

• Income and financial resources, including the earning capacity of each party 

(whether or not a party is choosing to exercise that capacity) 

• Who has care of a child/ren 

• Commitments to support another person 

• Whether the parties’ standard of living is reasonable 

• Whether a party can undertake further education to improve their earning 

capacity 
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An example of the operation of the section 75(2) factors is where parties may be 

deemed to have contributed equally (50/50) on financial, non-financial and 

parent/homemaker contributions. However, after separation one party will have the 

primary care of young children, which will affect their earning capacity. It is likely 

that the parent retaining care of the children will be entitled to an adjustment in their 

favour to compensate for this. As such, a 60/40 split in that parties’ favour is arguable, 

depending on the circumstances. 

Ultimately, the court’s primary focus is to achieve fairness between the parties. Where 

one party has the ability to earn more after separation compared with the other, it will 

look to make an adjustment of the available property pool in favour of the spouse who 

does not have that financial power. Where contributions have been more or less equal, 

the ability to earn a similar income is equal, health and age are equal, then the court 

will likely aim to have each spouse walking away with half of the property pool each.  

This is not the same as taking half from one spouse and giving it to the other. Rather, 

once the property pool and its total value is identified, then the assets (less liabilities) 

are divided between the parties such to have each party walking away with 50% of 

the identified value of the property pool. 

Superannuation as property 

The Family Law Act has the power to split superannuation between spouses even if 

neither of them is eligible to access their superannuation entitlements. This is called a 

superannuation splitting order. The court’s ability to make these orders is found in 

Part VIIIB (sections 90XA to 90XZH) of the Act. 

Once a splitting order is made, the ordered value is rolled over into the receiving 

spouse’s superannuation account and his or her ability to access that superannuation 

is in accordance with their superannuation policy. As such, if a person is young and 
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healthy and not eligible to access their superannuation until they’re 67 years old, then 

they will be unable to access the superannuation that they receive pursuant to the 

splitting order until that time.  

From a practical perspective, the key things to remember where a superannuation 

splitting order is sought are: 

• The superannuation fund from which money is to be split is like a party to the 

proceedings. As such, if your client is seeking a superannuation splitting order 

in their Initiating Application or Response, you must serve a copy of that 

document on the superannuation fund (whether or not it is your client’s fund) 

so that the fund can agree to be bound by the orders that your client seeks. This 

is on the basis of the principle that each party has a right to be properly notified 

that proceedings are on foot and the orders that are sought affecting that party’s 

interests. This is called ‘affording the Trustee [the superannuation fund] 

procedural fairness’. 

• The firm may receive a letter back from the fund seeking changes to the 

wording of the orders, or otherwise a confirmation that the fund agrees to be 

bound by the orders sought. If you do not hear back from the superannuation 

fund, then the orders can be made if no response is received 28 days after 

sending the Initiating Application or Response to the superannuation fund. 

• The Court will not make a superannuation splitting order if there is no evidence 

that the Trustee has been afforded procedural fairness. Make sure that you have 

evidence of your notice to the superannuation fund supporting any 

Application for Consent Orders or in evidence if you are in a contested hearing.  
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Disclosure obligations 

Chapter 6 of the Family Law Rules require full and frank disclosure of any document 

in a party’s possession that is relevant to the resolution of the dispute and/or that will 

be sought to be relied upon. This duty of disclosure applies to both parenting and 

financial proceedings. 

To prove that parties have complied with their duty of disclosure, parties are now 

ordered to file an Undertaking as to Disclosure. 

Financial disclosure 

Rule 6.06 of the Family Law Rules requires parties to exchange all financial information 

with one another so that negotiations are conducted with both parties fully 

understanding the other parties’ financial position. This is known as financial 

disclosure. 

The duty of financial disclosure is an ongoing one. As such, if a party sells an asset or 

gains money through an inheritance, for example, that party must provide all 

documentation accounting for where the money is being held or how it has been 

spent. The court expects parties to be forthcoming with this information and not 

waiting to see if the other party to the proceedings happens to become aware of the 

sale or acquisition of funds or assets. 

Intentional non-disclosure by a party can have consequences, including dismissing a 

party’s application (meaning that they do not have a say in the proceedings) and costs 

orders against the non-disclosing party. 

Requests for financial disclosure are made by way of a letter and should be a standard 

process in all property matters, whether or not proceedings will be instituted. The 

documents that you can expect to be requested include: 
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• Statements for all bank accounts, credit cards, home, personal and car loans 

and superannuation interests 

• Personal tax returns for the last three financial years 

• Tax returns for any trusts, partnerships or companies in which one or both of 

the spouses may have an interest 

• Appraisals or valuations of any real estate or businesses in which one or both 

of the spouses have an interest 

• Statements evidencing interests in any shares  

• Documents evidencing any gift or inheritance received by either of the parties 

during the relationship or after separation 

• Documents evidencing the sale of any asset or the discharge of any loans 

Depending on the circumstances of the parties, requests for financial disclosure need 

to be tailored to ensure that the firm’s client is getting proper advice in relation to the 

entirety of the property pool that has accumulated during the relationship.  

After financial disclosure has been exchanged by both parties, one of the parties may 

seek to put on an offer for a property settlement. If an agreement is reached, it can be 

turned into consent orders by filing an Application for Consent Orders and a draft 

minute of order (see Chapter 3). 

If no agreement is reached, some parties may opt to participate in mediation to avoid 

the cost of court proceedings, whilst others may choose to go to court. 

Time limits for instituting property proceedings 

Property proceedings must be filed: 
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• For married couples, within 1 year of a final divorce order being made 

• For de facto couples, within 2 years of separation 

As such, married couples have no restrictions on filing property proceedings if they 

are separated but not divorced.  

It is important to keep track of these limitation periods as a failure to file proceedings 

within the time limit may mean that the client is unable to benefit from the protection 

of a property settlement under the Family Law Act. 

Conciliation conferences 

Much of the court events throughout property proceedings relate to either identifying 

assets that should be included in the property pool, coming to an agreement on their 

value, and if one cannot be reached, appointing a single expert valuer to prepare a 

report to value the asset. 

Once these matters have been determined, the court will set the matter down for a 

conciliation conference. This is a court event that is similar to mediation in that it gives 

the parties an opportunity to enter into negotiations with the assistance of a Registrar 

of the court. 

The Registrar gives some indications about the strengths and weaknesses of each 

party’s case to essentially reality test each party’s desired outcome against the likely 

financial cost of running their case to a final hearing.  

Many property matters settle at a conciliation conference and the Registrar has the 

power to make consent orders on the day.  
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Where a matter does not settle at a conciliation conference, the court will usually issue 

trial directions for the filing and serving of an Amended Initiating 

Application/Response and supporting Affidavits in preparation for a final hearing. 

The main considerations in maintenance proceedings – married and de facto 

Whilst the main principles in relation to the division of property is the same for 

married and de facto couples, the spousal maintenance provisions are different. 

Married couples 

A party to a marriage has an obligation to maintain the other party if: 

• The party seeking a spousal maintenance order is unable to support himself or 

herself by reason of having the care or a child, physical or mental incapacity for 

gainful employment or for any other reason 

• The party responding to the application for a spousal maintenance order is 

reasonably able to do so  

• The party seeking to be maintained becomes bankrupt and the trustee in 

bankruptcy is joined to the proceedings 

It is apparent that a person who is not bankrupt and is seeking an order for spousal 

maintenance needs to satisfy the court that he or she is unable to maintain his or her 

self in addition to establishing that the other spouse is able to maintain the person 

seeking the order. It is not sufficient for the person seeking the order to merely show 

that they need to be maintained, or that the other spouse is able to maintain them; they 

must establish both aspects. 
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Similarly, a person responding to an application for spousal maintenance might seek 

to disprove one or both of the two elements that the applicant needs to be establish. 

Doing so would likely result in the application for spousal maintenance failing. 

De facto couples 

The circumstances in which a de facto partner can apply for maintenance are limited 

to that party being bankrupt or becoming bankrupt during the proceedings and the 

trustee in bankruptcy is joined to the proceedings. As such, there is no automatic right 

of maintenance where a couple has not been married. 

Documents to be filed for spousal maintenance 

An Applicant or Respondent in main proceedings can include orders for spousal 

maintenance in their Initiating Application or Response. 

If circumstances arise that would warrant an application to be made for a spousal 

maintenance order whilst the court proceedings are on foot, then an application can 

be made by filing an Application in a Proceeding and supporting Affidavit.  

Child maintenance 

Child maintenance is largely dealt with under the Child Support (Assessment) Act 1989 

(Cth) (the Child Support Act) rather than the Family Law Act. The Child Support Act has 

its own complexities that would need its own manual to explain clearly. 

Section 66E of the Family Law Act recognises the complexities associated with child 

support law and stipulates that the FCFCOA must not make or vary a child 

maintenance order if that child maintenance would be covered by the Child Support 

Act.  
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As such, most child maintenance matters are dealt with through the Child Support 

Agency.  

Financial agreements 

As an alternative to entering into consent orders, parties can formalise an agreement 

that they reach in relation to a property settlement by way of a financial agreement. 

However, unlike consent orders, financial agreements under the Family Law Act can 

also formalise an agreement during a relationship as to how property should be 

divided between a couple in the event that they separate. This is popularly known as 

a ‘pre-nuptial agreement’, however no such term exists under Australian law. 

The law about financial agreements is found in Part VIIIA (sections 90A to 90Q). The 

requirements for a legally effective financial agreement are set out in section 90G, 

which requires the agreement to: 

• Be signed by both parties 

• Before signing the agreement, both parties need to obtain independent legal 

advice from different law firms about the advantages and disadvantages of 

entering into the agreement 

• Have a certificate that has been signed by each legal practitioner who provided 

the independent legal advice and that certificate be provided to the other 

spouse or their legal representative  

• Not be varied or set aside by a further financial agreement or an order of the 

court 

If the agreement fails on any of these grounds, the agreement will not be binding. 
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Financial agreements are not court orders and are binding in the way that a contract 

binds parties. This is because the financial agreement is not filed with the court and is 

not sealed.  

The risks around financial agreements 

There has been a trend where firms have stopped offering financial agreements as part 

of their services.  

Changes to the parties’ circumstances such as having a child or receiving an 

inheritance can affect the fairness of a financial agreement in the event of the parties 

separating and therefore its validity. Because not every change in circumstance can be 

contemplated at the time that the financial agreement is entered into, there is a real 

risk that a spouse can enter into a financial agreement which would deny them the 

entitlements that they might ordinarily have under the property provisions of the Act.   

For this reason, the courts have seen more spouses filing proceedings to set aside a 

financial agreement that has been entered into during the relationship so that they 

might achieve a more reasonable or fair outcome. Many (but not all) of these 

applications have been successful. 

Parties who had relied on the provisions of a financial agreement that has 

subsequently been set aside have at times sued the lawyers who have advised them 

on the financial agreement. 

Because of a lawyers’ inability to predict and advise a client of all the circumstances 

in which the validity of a financial agreement might be affected, some firms have 

stopped drafting and advising on financial agreements to protect themselves from 

legal action.  Instead, these firms rely on the operation of the Act after separation and 

consent orders. 
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Some firms still offer financial agreements as part of their service; however, the 

documents and advice will often come at a premium. 

Financial agreements certainly can be helpful to protect a spouse’s financial interests, 

provided that clients are aware that their validity is coming into question with greater 

frequency.   
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CHAPTER 6: COSTS 

Proceedings in any court are usually expensive and family law proceedings are no 

exception. In most courts, where a party has been unsuccessful in obtaining the orders 

that they seek, they will likely be ordered to pay either all or a proportion of the legal 

costs of the party that did succeed. This is known as a costs order.  

Unlike the usual practice in other courts, section 117 of the Family Law Act provides 

the starting point that each party to family law proceedings will bear responsibility 

for their own legal costs. However, the court does have the power to make a costs 

order against a party and in doing so will have regard to the following matters, which 

are set out in section 117(2A): 

• The financial circumstances of the parties 

• Whether either party is funded through legal aid 

• How the parties conducted themselves in the proceedings. This factor is 

particularly relevant in relation to disclosure as discussed in Chapter 4 

• Whether a party was forced to file the proceedings because the other party 

breached a court order 

• Whether a party has been wholly unsuccessful in the proceedings 

• Whether a party has made an offer to settle and the other party has rejected that 

offer, only to achieve a less desirable outcome at final hearing 

The principle behind the court’s power to make a costs order is to ensure that parties 

conduct their proceedings responsibly and do not press their position unreasonably. 

Costs are meant to be a restorative remedy, rather than a punishment. As such, just 

because a party would be unable to afford to pay a costs order does not mean that a 
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costs order cannot be made against them. Having an outstanding, unpaid costs against 

a person can preclude them from filing further proceedings until that order is paid or 

further funds are paid into the court to secure any future costs order, should one be 

made. 

Costs orders are less common in children’s proceedings. This is likely because the 

Court can make such a broad variety of orders in relation to parenting. However, this 

is not to say that a party cannot successfully apply for a costs order in children’s 

proceedings. This would particularly be the case if it is clear that one party’s proposed 

parenting orders are not reasonable. As an extreme example, an application by a 

parent who (it can be shown) has perpetrated serious family violence or abuse against 

a child seeking unsupervised, overnight time to commence immediately with that 

child is likely to be wholly unsuccessful. Instituting those proceedings will put the 

other parent to significant cost of defending an application that was likely bound to 

fail. A costs order would, to an extent, compensate the parent defending the 

application. 

A party who is successful in a contravention application will also likely succeed in a 

costs order where the proceedings arise because the other party breached an existing 

court order without reasonable excuse. 

It is easier to identify the appropriateness of a costs order in property proceedings 

where: 

• The likely entitlement of a party can be quantified into a value 

• If a party rejects an offer of settlement, the financial benefit to the party had 

they accepted that offer and settled compared with the cost of having to 

proceed to a final hearing can be quantified 

• A failure to comply with financial disclosure obligations can often be proved 
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• It is unlikely that parties to a property matter will be legally aided  

However, a costs order will not always follow merely because a party has been 

unsuccessful in property proceedings.  

Applying for a costs order 

A costs order can be applied for in the following ways: 

• In a party’s Initiating Application/Response as an order sought 

• After hearing the judgment, which is usually delivered orally by the Judge, a 

party can make an oral application for costs if the judgment is in their favour 

• Within 28 days of receiving a judgment by filing an Application in a Proceeding 

and supporting affidavit. 

 

 

 

 

 

  

 

 


