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LESSON 1 - OVERVIEW 

 

1. Introduction  

What is criminal law?  

1.1. The criminal law is very broad and refers to the rules and obligations that govern a 

society’s behaviour. Crimes are legal wrongs that are bad for the state and which the 

state says have to be discouraged and penalised for the protection and wellbeing of 

the community. For example murder, assault, burglary, arson and theft are crimes.  

They are all unwanted behaviours that the state does not condone. The main 

purpose of the criminal law is preventing harm to others and the community.  

1.2. The criminal law can be found in variety of sources including both the common law 

(system of law based upon Judge’s decisions and custom) and in statutes (legislation 

made by Parliament).  A breach of these rules and obligations is typically referred to 

as a criminal offence.  A criminal offence is something, which attracts a sanction or a 

penalty.  The purpose of the sanction is to discourage the unwanted behaviour and 

help preserve the peace and safety of the community. The commission of a criminal 

offence leads to legal action and punishment by a range of penalties such as fines, 

community based correction orders and/or imprisonment.     

1.3. Typical types of crimes include: 

• crimes against the person (murder, assault, sexual assault etc); 

• crimes against property (theft, break and enter, malicious damage, goods in 

custody);  

• other street crimes (such as drug possession/supply);  

• public nuisance offences; and 

• driving matters.  

1.4. In addition, there are another group of offences that are categorised as white-collar 

crimes.  White-collar crime is an expanding area and includes matters such as 

regulatory offences, frauds, corporate malfeasance, environmental violations, bribery 

and corruption.    

1.5. This guide attempts to provide a general overview of criminal law and procedure in 

NSW.  Unless otherwise specified the information provided relates to general practice 

in NSW. 

 

2. State and Commonwealth Offences 

2.1. Both the State and the Commonwealth have the power to legislate for criminal 

offences.  The Commonwealth can legislate for criminal offences incidental to a head 

of power established by the Commonwealth Constitution.  A simple method of 

distinguishing between State and Commonwealth criminal offences is that State 

offences generally involve a crime against a person or a person's property and 

ordinarily have an individual victim.  In contrast, Commonwealth offences are often 

referred to as crimes against the community rather than an individual person.  For 
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example tax or social security fraud, drug importation, terrorism, cybercrime, border 

control offences.      

2.2. Another way of distinguishing between Commonwealth and State criminal offences is 

by the prosecuting and investigative agency.  Generally crimes are investigated by 

the police and prosecuted by the Office of the Director of Public Prosecutions. Each 

State and Territory has its own police service and Office of the Director of Public 

Prosecutions, which investigate and prosecute criminal offences against the laws of 

those states and territories. Crimes against Commonwealth laws are generally 

investigated by the Australian Federal Police and prosecuted by the Commonwealth 

Director of Public Prosecutions (“CDPP”), Australia’s Federal Prosecution Service.  

The main Commonwealth criminal offences are: 

• Terrorism 

• Serious drug offences (generally importation) 

• Money laundering 

• Human trafficking and slavery 

• People smuggling 

• Child exploitation 

• Cybercrime 

• Corporate and commercial offending 

• Tax and social security fraud. 

2.3. All state and territory courts have the jurisdiction to hear and determine federal 

cases.  Additionally, if someone is convicted of a federal offence and sentenced to a 

term of imprisonment that sentence is served in a State or Territory prison.  

 

3. Key legislation 

3.1. Each state and territory and the Commonwealth all have their own statutes relating to 

the regulation of crime.  Below is a list of the key pieces of legislation relating to the 

prosecution of criminal offences and the criminal process in NSW, Victoria, 

Queensland and the Commonwealth: 

NSW 

• Crimes Act 1900 

• Drug Misuse and Trafficking Act  

• Crimes (Sentencing Procedure) Act 1999 

• Criminal Procedure Act 1986 

• Bail Act 2013 

• Crimes (Appeal and Review) Act 2000 

• Criminal Appeal Act 1912 

• Evidence Act 1995 
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Victoria 

• Crimes Act 1958 

• Drugs, Poisons and Controlled Substances Act 1981 

• Criminal Procedure Act 2009 

• Sentencing Act 1991 

• Bail Act 1977 

• Evidence Act 2008 

 

Queensland 

• Criminal Code Act 1899  

• Drugs Misuse Act 1986 

• Penalties and Sentences Act 1992 

• Justices Act 1886 

• Bail Act 1980 

• Evidence Act 1977 

 

Commonwealth 

• Crimes Act 1914 

• Criminal Code Act 1995 

 

4. Jurisdiction of Courts 

4.1. NSW, Victoria and Queensland have three levels of court of general jurisdiction: 

• The Supreme Court; 

• The District Court (called the County Court in Victoria); and 

• The Local Court (referred to as the Magistrates Court in Victoria and 

Queensland). 

4.2. While on a whole these Courts have the same jurisdiction and perform the same 

functions in each State, a brief summary of each Court is outlined below. 

4.3. Each Court has its own rules and practice and procedures that are followed.  The 

Court publishes practice notes which are publicly available on the Court website to 

assist legal practitioners and self represented litigants understand the process to be 

followed and the steps that are undertaken during the course of the matter.  You 

should be familiar with the practice notes and rules operating in the Court in which 

you are appearing.   
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NSW 

 

Local Court:   

4.4. The Local Court of New South Wales is the lowest court in the judicial hierarchy in 

NSW. It is presided over by a Magistrate. It determines the majority of criminal and 

summary prosecutions in NSW.  It also conducts committal proceedings to determine 

whether or not indictable offences are to be committed to the District and Supreme 

Courts. The Local Court also determines other applications such as apprehended 

violence orders and appeals relating to driver's licences.  

4.5. The majority of criminal cases in NSW first come before the Local Court. Juries are 

not used in the Local Court as it deals with less serious criminal cases, generally 

referred to as summary cases.  Less serious criminal cases include those where a 

person has received a penalty or infringement notice or a fine and has chosen to 

have the matter heard in Court. 

4.6. Serious criminal cases first come to the Local Court but ordinarily progress to a 

higher court.  This is called a committal. The role of the Magistrate in committal 

hearings is to determine whether the prosecution evidence is capable of satisfying a 

jury, beyond reasonable doubt, that the accused person has committed an indictable 

offence.  If the Magistrate is satisfied that the evidence is capable of satisfying a jury, 

the accused is committed for trial or sentence to a higher court (either the District 

Court or the Supreme Court, depending on the offences).  Cases committed to a 

higher court are then determined by a judge and a jury. 

4.7. The maximum fine the Local Court can impose is 100 penalty units.  A penalty unit is 

presently $110.00. The maximum sentence that the Local Court can impose for an 

individual offence is two years imprisonment and five years for consecutive offences.  

 

District Court:  

4.8. The District Court of New South Wales is the intermediate court in the state’s judicial 

hierarchy.  It is the largest trial court in Australia and has an appellate jurisdiction.  It 

hears serious criminal offences and appeals from the Local Court.  The District Court 

determines cases that have been committed (referred) from the Local Court or 

Children’s Court. Cases are committed to the District Court for trial or for sentence. 

4.9. The District Court deals with a wide range of criminal matters.  The only charges that 

the District Court cannot deal with are murder or treason, which must be dealt with by 

the Supreme Court. 

4.10. The District Court hears appeals from Local Court and Children’s Court decisions.  

Appeals against sentence and/or conviction from the Local Court can be made to the 

District Court. 

 

Supreme Court:  

4.11. The Supreme Court is the highest court in NSW. It hears the most serious criminal 

matters.  The Court has both appellate and trial jurisdictions. Judges preside over 

http://www.localcourt.justice.nsw.gov.au/Pages/cases/avo_procedures.aspx
http://www.localcourt.justice.nsw.gov.au/Pages/cases/avo_procedures.aspx
http://www.localcourt.justice.nsw.gov.au/Pages/cases/appeals_and_reviews.aspx
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criminal trials for the most serious offences. Criminal matters hears in the Supreme 

Court include: 

• murder and manslaughter; 

• attempted murder; 

• major conspiracy and drug related charges.  These are usually prosecuted by 

the CDPP; and  

• Commonwealth prosecutions for the more serious breaches of the Corporations 

Law and other serious financial crime, or white collar matters. 

4.12. The Supreme Court can also hear bail applications in relation to cases in the 

Supreme Court or in other Courts.   

 

Court of Criminal Appeal: 

4.13. The Court of Criminal Appeal is the highest court for criminal matters in NSW.  A 

person who has been convicted or who pleaded guilty and has been sentenced by a 

Supreme Court or District Court judge may appeal to the Court of Criminal Appeal. 

Appeals may also be brought from decisions of the Land and Environment Court in 

its criminal jurisdiction. 

4.14. Appeals are generally heard by three judges, although five judges may sit when 

significant legal issues need to be considered. If the judges do not agree, the majority 

view prevails. 

 

Victoria 

The Magistrates Court:  

4.15. The Magistrates Court is the first level of the Victorian court system.  The Magistrates 

Court hears most matters in Victoria and determines all summary offences, some 

indictable offences and conducts committal hearings. There is no jury and a 

Magistrate determines each matter.  

4.16. At a committal hearing, a Magistrate will decide whether there is enough evidence to 

support a conviction for the offence charged.  If the magistrate decides there is 

evidence of sufficient weight upon which a jury could convict, the accused will be 

committed for the hearing of the charges in the County Court or Supreme Court. If 

the magistrate decides there is not sufficient evidence, the accused may be 

discharged. 

 

4.17. The County Court: 

4.18. The County Court is Victoria’s main trial Court.  The County Court hears all criminal 

cases except treason, murder and murder related matters. The broad range of 

offences dealt with under Victorian and Commonwealth legislation that are heard in 

the County Court include serious theft, armed robbery, drug trafficking, sexual 

offences, fraud and dishonesty offences, culpable driving, serious assault and 

income and sales tax offences.  All trials are heard before a judge and a jury. 



 

Page 6 of 55 
 

4.19. The County Court also hears appeals from the Magistrates Court and the Children’s 

Court.  These appeals take place before a Judge alone.  A decision is generally final, 

except when a sentence of imprisonment is imposed when a sentence of 

imprisonment was not imposed in the Magistrate’s Court.  In this instance, the 

appellant may appeal to the Court of Appeal, so long as leave is granted. 

 

Supreme Court: 

4.20. The Criminal Division of the Supreme Court of Victoria hears trials, pleas and 

applications in serious criminal matters such as murder, manslaughter, attempted 

murder, treason as well as fraud, sexual offences and major drug trafficking offences. 

The Supreme Court also hears bail applications. 

 

The Court of Appeal: 

4.21. The Court of Appeal hears appeals against convictions and sentences imposed by 

the County and Supreme Courts. All appeals require the leave of the Court. 

 

Queensland 

The Magistrates Court: 

4.22. The Magistrates Court is the first level of the Court system in Queensland. Most 

criminal cases are first heard in this court in some form. Unlike the Supreme and 

District Courts, the Magistrates Courts have no jury. The Magistrate makes all the 

decisions in criminal matters, including any penalty. The Magistrates Court deals with 

a range of offences including: 

• less serious offences (summary offences), such as traffic infringements; 

• minor offences, such as shoplifting or disorderly behaviour; 

• more serious offences, such as burglary, assault, fraud and drugs. 

4.23. Under Queensland law, all criminal cases must first be brought to the Magistrates 

Court. Where the offence is more serious, the Magistrate may commit the case to 

the District Court or Supreme Court for sentence or trial. 

 

District Court: 

4.24. The District Court is the second tier of the court system after the Magistrates Court.  

The District Court deals with serious crimes, including armed robbery, rape and 

dangerous driving. Criminal trials in the District Court are heard before a judge and a 

jury. Most appeals against decisions made in the Magistrates Court are also heard in 

the District Court. 

 

Supreme Court: 

4.25. The Supreme Court is the highest court in Queensland and hears the most serious 

criminal cases, including murder, manslaughter and serious drug offences. 

https://www.courts.qld.gov.au/courts/magistrates-court
https://www.courts.qld.gov.au/courts/magistrates-court
https://www.courts.qld.gov.au/courts/district-court
https://www.courts.qld.gov.au/courts/supreme-court
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The Court of Appeal: 

4.26. The Court of Appeal is a division of the Supreme Court and hears all appeals from 

the Supreme and District Courts.  The court comprises three or five judges of the 

Supreme Court. The judge listens to the arguments by the opposing sides and 

decides whether an error of law was made or some crucial fact was overlooked in the 

original hearing.  

 

5. Summary v Indictable Offences 

5.1. A key issue to be determined from the outset of any criminal matter is whether it is a 

prosecution for a summary or indictable offence.  This should be the first step in the 

preparation of a matter.  It will determine a number of fundamental questions such as 

the court that the matter can be resolved to finality in and the maximum penalty that 

can be imposed for the offence.  It will also be relevant to the orders that are made 

regarding the service of the brief of evidence and the conduct of the matter generally.  

5.2. Charges may be classified as being for offences in one of three categories:  

(a) Summary offences (always dealt with in Local Court); or 

(b) Indictable offences that may be dealt with summarily (that is, in the Local 

Court or the District Court if the prosecution (or in some cases, the accused) 

elects to do so); or  

(c) Strictly indictable offences (offences that commence in Local Court but can 

only be finalised in the District Court or Supreme Court).               

5.3. Regardless of whether the offences are summary or indictable all criminal 

proceedings commence in the Local Court.  All proceedings for an offence are to be 

commenced by the issuing and filing with the court of a Court Attendance Notice by a 

police officer, public officer or other authorised person.  The Court Attendance Notice 

is to be filed with the court registry before the matter is listed.  Proceedings are taken 

to have commenced on the date the Court Attendance Notice is filed. The Court 

Attendance Notice, which includes a description of the offence, the particulars of the 

alleged offence and the court date, time and place, must be served on the accused.  

 

6. Summary Offences 

6.1. A summary offence is less serious and is heard in a court of summary jurisdiction 

before a Magistrate.  There is no jury and the Magistrate determines both the law and 

the facts and whether or not the accused is guilty.   

6.2. Generally a summary offence is dealt with quickly or summarily, in contrast to 

indictable offences, which are more serious. A summary offence can be dealt with to 

finality the first time it is before the Court.  An accused person has no right to see the 

brief of evidence against them before entering a plea.   

6.3. The vast majority of criminal offences are summary offences including regulatory 

matters. In NSW, most summary matters are prosecuted by Police Prosecutors.  

Police Prosecutors are responsible for prosecuting matters on behalf of the NSW 

https://www.courts.qld.gov.au/contacts/judiciary-contacts/judges-of-the-supreme-court
https://www.courts.qld.gov.au/contacts/judiciary-contacts/judges-of-the-supreme-court
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Police Force.  Ninety five per cent of all criminal cases in NSW are prosecuted by 

Police Prosecutors.  

6.4. A time limit of usually six months in NSW and 12 months in Victoria and Queensland 

applies to the bringing of charges for summary offences. Typical summary offences 

include: 

• Disorderly behaviour; 

• Some assaults; 

• Driving offences; and 

• Wilful damage to property. 

 

7. Indictable Offences 

7.1. Indictable offences are more serious than summary offences and are ordinarily tried 

on indictment in a superior court.   

7.2. Section 4(1) of the Criminal Procedure Act 1986 (NSW) defines serious indictable 

offence (“SI”) by the statutory penalty of imprisonment of five years or more.  

7.3. In Victoria all offences, unless the contrary intention appears, are deemed to be 

indictable (s2B of the Crimes Act 1958 (Vic)). 

7.4. Section 4G of the Crimes Act 1914 (Cth) identifies Commonwealth offences that are 

punishable by more than 12 months imprisonment as indictable.  

7.5. Indictable matters are heard before a Judge and a Jury and cannot be dealt with to 

finalisation in the Local Court.  The Judge controls the course of the trial and 

adjudicates on all matters relating to the admissibility of evidence and is the arbiter of 

the law.  Matters of fact, however, are determined by the jury who apply the law as 

explained to them by the Judge.  It is the jury that decides whether or not the 

accused is guilty.   

A trial on indictment does not always involve a jury.  An application can be made in 

some matters for a Judge alone trial.  In NSW, a Judge alone trial can occur where 

the prosecution and the defence agree, or where the defence consents and the Court 

is of the view it is in the interests of justice to do so. No such right exists in Victoria or 

the Commonwealth for indictable offences.   

7.6. A person accused of a strictly indictable offence has a right to be provided with the 

prosecution’s brief of evidence before being asked to respond to the charge.  An 

order for service of the brief of evidence is usually made at the first court appearance 

for the matter. There is generally no time limit in relation to the laying of charges for 

indictable offences (including indictable offences that can be dealt with summarily). 

7.7. If a person accused of an indictable offence pleads guilty in the Local Court they will 

be committed to the District Court for sentence. The matter cannot be finalised in the 

Local Court.  



 

Page 9 of 55 
 

 

8. Indictable offences that may be tried Summarily 

8.1. Certain indictable offences can be dealt with summarily by Local Courts.  In NSW 

these are specified in Schedule 1 of the Criminal Procedure Act 1986 and fall into two 

categories: Table 1 offences and Table 2 offences (“table offences”). The right hand 

side of the Court Attendance Notice will often indicate SI, T1 or T2 to indicate which 

category of offence applies.  

8.2. For Table 1 offences, the matter is to be dealt with summarily unless either the 

prosecution or the accused elect to have the matter dealt with on indictment. For 

Table 2 offences only the prosecution can elect to have the matter dealt with on 

indictment.  

8.3. If the prosecution elects to proceed with the charge on indictment, then prosecution 

of the charge(s) is referred from the Police Prosecutors to the Office of the Director of 

Public Prosecutions (“ODPP”) who takes over carriage of the matter. 

8.4. The benefits to the accused of having the matter dealt with summarily include:  

• The maximum period of imprisonment for a single T1 and T2 offence is two 

years; 

• The limit of consecutive sentences is five years (with some exceptions). The 

District and Supreme Courts have no such limitation; and 

• There is a right of appeal from the Local Court to the District Court against 

conviction and/or the severity of the sentence. The District Court Judge 

determines the case as if hearing the case for the first time and is not limited by 

the reasoning of the Local Court Magistrate. In contrast, the rights of appeal to 

the Court of Criminal Appeal from the District Court are limited and generally 

require the appellant to demonstrate an error of law.  

8.5. For these reasons, it is rare for an accused to elect to have matters dealt with in the 

District Court if charged with Table 1 offences. 

8.6. Section 4J of the Crimes Act 1914 (Cth) provides an indictable offence with a 

maximum penalty of less than ten years imprisonment, can be heard and determined 

in a court of summary jurisdiction with the consent of both the prosecutor and the 

defendant. Sections 552A-J of the Criminal Code (Qld) provides the circumstances in 

which certain indictable offences may be heard and dealt with summarily.  

 

9. Definition of Key Terms 

9.1. Below are some of the key terms commonly used in criminal matters.  The list is not 

exhaustive: 

Acquittal: An acquittal is a finding of innocence.  Once a verdict of not guilty is 

returned, a judgment of acquittal is entered. 

Alibi: When an accused person, in order to show that they could not have committed 

the offence, sets up as their defence that they were elsewhere at the time when the 

crime is alleged to have taken place.  This defence is referred to as an alibi.  The 
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defence must give notice to the prosecution of intent to adduce evidence of alibi and 

from whom.  

Antecedents: A person’s criminal record and background.  This is not normally 

disclosed to the jury, but will be given to the Judge/Magistrate if the person is found 

guilty and is to be sentenced or where the issue is whether the accused should be 

released on bail pending the hearing. 

Appeal: An application to a higher court to change the decision of the court below. 

Arraignment: Where the details of the charge (called an indictment) are read out to 

the accused in court.  The accused will then be asked to plead guilty or not guilty. 

Burden of Proof: The duty of one party (usually the party bringing the proceedings 

against the other) to prove the case against the other party and to prove to the 

tribunal of fact that the case has been established.  In a criminal trial the prosecution 

bears the burden of proof to prove the case against the accused to the standard of 

beyond reasonable doubt.  The tribunal of fact must be satisfied the accused is guilty 

beyond reasonable doubt before they can convict. To be satisfied beyond all 

reasonable doubt is, for the purposes of the law, to be certain.  

Brief or Brief of Evidence: A collection of statements from witnesses (both police and 

civilians), expert reports, medical reports, photographs, bail papers, charge sheets 

etc. that is served upon the accused by the police or investigator after they have 

finished their investigation.  This evidence is used by the prosecution to prove the 

case against the accused and provides an accused person with an outline of the 

evidence of the case against them. 

Court Attendance Notice (“CAN”): The document that commences criminal 

proceedings in NSW (often referred to as an information and summons in other 

states).  This is generally prepared by the police or the prosecutor and is filed with 

the Court. It includes a description of the offence, the particulars of the alleged 

offence, and the date the accused is required to appear in court.  It must be served 

on the accused person prior to the court appearance. 

Complainant: A terms used to refer to a victim of crime.  This is typically used in 

assault and sexual assault matters. 

Conviction: When a person accused of committing a criminal offence is found guilty 

of that offence, a record of their guilt is referred to as a conviction and is recorded on 

their criminal history.  A criminal history provides a record of all the offences a person 

has been convicted of. 

Custody: A person who is in custody is either in a remand centre awaiting hearing or 

is in prison serving a sentence. 

Deliberations: The process taken by a jury to decide whether the accused is guilty or 

not guilty.  The jury leaves the court and goes to the jury room to consider their 

verdict. 

Detention Application: An application made by the Prosecutor for an accused person 

to be detained in custody awaiting the hearing and determination of their charges.  

Director of Public Prosecutions: The Director of Public Prosecutions and the DPP’s 

office is set up by statute.  The functions of the office are set out in legislation but the 
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primary purpose is to prosecute criminal cases.  The establishment of a DPP was 

intended to enhance the independence and to maintain the integrity of the criminal 

process.  

Dock: An enclosure in the courtroom where the accused usually sits during a criminal 

trial. 

Empanel a Jury: The process of selecting a jury (usually 12 people) from a larger 

group that have been called to perform jury duty. 

Evidence: Material provided to the court that is used to prove or disprove a fact in 

issue in the proceedings. 

Forensic Evidence: Evidence found where the crime occurred, such as fingerprints, 

results of blood tests, DNA etc. 

Hung Jury: An outcome where the people on a jury cannot agree whether the 

accused is guilty or not guilty. 

Indictment: An indictment is a written accusation of the crime made by the 

prosecution against one or more persons.  It is signed by the Director of Public 

Prosecutions or the Crown Prosecutor. It is presented at the commencement of a 

criminal trial.  

Not Guilty: A plea made by an accused person to a criminal charge which then 

requires the prosecution to prove the person’s guilt in court.  A not guilty verdict 

represents the prosecution’s failure to establish the accused’s guilt beyond 

reasonable doubt. 

Release Application: An application made by an accused person for release on bail 

prior to the hearing of their charges.   

Statement: A written document that sets out the evidence of a witness.  

Stay: A stay of the prosecution is an order made by the court preventing the 

proceedings being continued.  The suspension of the prosecution may be temporary 

or permanent. A court has the power to stay a prosecution where the proceedings 

are an abuse of process by reason of the fact that any trial would be unfair or the 

proceedings themselves are oppressive.  

Subpoena: A court order to summon (make) a witness come to court give evidence 

and/or bring documents to court. 

Voir dire: Legal argument about the admissibility of a particular piece of evidence in 

court.  The witness and the jury are sent out of court while this argument takes place. 

 

10. Role of Key Persons 

10.1. The criminal prosecution process can be long and complex and involves a range of 

individuals such as police, investigators, prosecutors, witnesses, court staff, judicial 

officers and the accused person and their legal representatives.  

10.2. Below is a summary of some of the key individuals involved in criminal matters.  The 

list is not exhaustive: 



 

Page 12 of 55 
 

Accused: Is a person charged with committing a criminal offence.  Generally the 

term accused is used in the District or Supreme Court.  In the Local Court the 

accused is referred to as the defendant. 

Defence Counsel: Is the barrister who appears for the accused person.   

Prosecutor: Is the barrister or lawyer who presents the prosecution case in court on 

behalf of either the police or the Director of Public Prosecutions. In a criminal trial 

this person is generally referred to as the Crown Prosecutor, or the Crown. In the 

Local Court, the police are generally represented by Police Prosecutors who are 

referred to as the prosecution, not the Crown.  

Judge:  Is the judicial officer that presides in the District and Supreme Court.  The 

Judge is in charge of the court and is required to ensure that the proceedings are 

conducted fairly for both sides.  The Judge is referred to as “Your Honour”. In a 

criminal trial, the trial judge identifies the issues of fact in the trial, summarises the 

arguments for the prosecution and the defence and directs the jury on the law, which 

is relevant to its deliberations. 

Jury: in criminal trials, the jury is made up of 12 laypersons selected from a panel. 

Once selected, the jury is sworn to come to its true verdict according to the 

evidence. The evidence is presented to the jury and both the prosecution and the 

defence counsel address the jury.  After deliberating, the jury delivers a verdict of 

either guilty or not guilty to the charge or charges, unless the jury cannot agree on 

their verdict.  Once the verdict has been given, the jurors return anonymously to the 

community. The jury’s deliberation is confidential and it is an offence to reveal or 

seek disclosure of a jury’s deliberations.  The penalty is serious and could include a 

term of imprisonment.  If the jury cannot agree on a verdict, the jury may be 

discharged and a new trial ordered.  

Witness: Is a person who has come to court to answer questions regarding the 

criminal proceedings in front of a Magistrate or Judge and Jury.  Both the 

Prosecution and the Defence can call witnesses. 

 

LESSON 2 – ARREST AND CHARGE 

 

11. Right to silence 

 

11.1. A fundamental aspect of the criminal law is an accused’s right to silence. The 

Australian criminal justice system is adversarial which means the prosecution bears 

the legal and evidential burden of proof. It is the duty of the prosecution to prove the 

accused’s guilt beyond a reasonable doubt.  This is called the burden or onus of 

proof. 

11.2. An accused person is presumed to be innocent until proven otherwise.  They have 

the right not to say anything from the time they are questioned by police through to 

the end of their trial.  An accused does not have to give evidence to rebut anything in 

the prosecution case or to present a case on their behalf.  This is an important 

principle to bear in mind, particularly at the time of your client’s arrest. 
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12. Questioning of an Accused  

12.1. In NSW Part 9 of the Law Enforcement (Powers and Responsibilities) Act 2002 

(NSW) (“LEPRA”) is relevant to the questioning, arrest and charging of an accused 

person.  A person who is arrested must be informed of the reason for their arrest. In 

general it is unlawful for police to arrest a person for the purpose of questioning.  

Once a person has been lawfully arrested, however, their detention can be extended 

for the purposes of investigation and questioning in accordance with Part 9 of 

LEPRA. 

12.2. If you are telephoned by a client from a police station, you should advise the client 

not to answer any questions, say anything to police or make any statement. Anything 

a person says to police, whether in a formal interview or not, may be used in 

evidence against the person at their trial. Making rushed, thoughtless, or ill-advised 

statements to police without proper legal advice can cause great harm to an accused 

and their case. You should attempt to speak to the Officer In Charge ("OIC") or 

informant of the investigation. Alternatively if someone else (such as a family 

member) contacts you, you should telephone the client at the police station yourself 

and try to speak to the client and the police involved.   

12.3. When speaking to the Officer in Charge you should attempt to find out the following: 

• The nature of the allegation(s);  

• What the charge(s) will be;  

• The general nature of the evidence against your client at that particular point in 

time (for example, was your client caught "red handed"; are the police acting on 

statements of witnesses or are they following up on an investigation);  

• Whether your client has already spoken to police and what questions were 

asked;  

• Any relevant documentation (even though there may not be an obligation for the 

police to provide any documentation at that point in time);  

• If arrested by virtue of a warrant you should request a copy of the warrant and 

any associated documentation; and  

• What the attitude to bail is likely to be (although the determination as to whether 

police bail will be granted is usually made by a more senior officer at the station 

after the charges are settled). 

12.4. Regardless of whether your client has been granted police bail or remains in custody, 

you should contact your client. A client who is refused police bail must be taken 

before a court as soon as practicable for a court to determine the question of bail. 

12.5. A detailed file note should be made of any conversations you have with your client or 

the police. 
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13. Laying of Charges 

13.1. Once the police officer or investigator considers sufficient evidence has been 

gathered to substantiate a criminal charge, a person can be charged with a criminal 

offence.  The charge initially laid by the police is often not the charge that will 

ultimately proceed to hearing or trial. In more serious matters the charges are 

reviewed by the DPP following a consideration of the brief of evidence compiled by 

the police.  The decision to prosecute, including the choice of a particular charge is 

the most important step in the prosecution process.  A prosecution should not 

proceed if there is no reasonable prospect of a conviction being secured and it is not 

in the public interest. 

13.2. All Australian Directors of Public Prosecutions have agreed upon a common set of 

principles to be used in determining the question as to whether or not a prosecution 

should be commenced, or if commenced, should be permitted to continue.  These 

principles are contained in the Prosecution Policies of each office of the Director of 

Public Prosecutions and can be found on their respective websites. 

 

14. Taking Instructions and First Mention  

14.1. The first step when dealing with a criminal matter is to get a copy of the Court 

Attendance Notice (or Information and Summons or Charge Sheet) for each charge, 

the Police Facts Sheet and any criminal record from the police, DPP or from the 

client. These documents will be critical for the taking of instructions from the client. 

14.2. If the court date specified on the CAN has passed you should find out the next court 

date by making an enquiry with the Court registry where the matter was first listed.  

14.3. It is also important to determine whether or not your client is in custody.  This will be 

relevant to your ability to obtain instructions and the practical manner in which those 

instructions can be obtained.  If your client is in custody you will also need to consider 

and obtain instructions as to whether or not a release application should be made. 

 

14.4. All criminal matters begin with a first mention, which is the first time the matter is 

listed before the court.  In NSW this is referred to as the First Return. In the Local 

Court the accused is referred to as the defendant.   

 

15. Summary Offences 

15.1. At the First Return date for a summary offence the defendant can enter a plea, either 

guilty or not guilty.  If a plea of guilty is entered the matter can be dealt with to finality 

on that occasion.  If a plea of not guilty is entered, an order is made for a brief of 

evidence to be served by the police upon the defendant.  The matter will ultimately 

proceed to a summary hearing (what a criminal trial is called in the Local Court). At 

the hearing both sides present their case and the Magistrate determines the 

outcome.   

15.2. Prior to the first mention in a summary matter you should obtain instructions as to 

whether or not your client wishes to enter a plea of guilty.  This should be done by 

going through the statement of facts, as you have no right to see the brief of evidence 
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before your client enters a plea.  Instructions regarding the plea should be obtained in 

writing and signed by the client.  

 

16. Indictable Offences 

16.1. At the first mention for a strictly indictable charge you should ask the court to make 

an order for the brief of evidence to be served.  A person accused of a strictly 

indictable offence is not obliged to enter a plea until the brief has been served and 

they are able to review the evidence the prosecution has compiled against them. For 

a strictly indictable matter you should also consider briefing counsel at a fairly early 

stage to obtain advice in relation to the evidence and the proposed charges.  

 

17. Taking Instructions Generally 

17.1. Detailed file notes should be kept of any conversations with the client or instructions 

given.  These should record the date and time of the conversation.  The client should 

sign all formal written instructions given.  When taking instructions you should be 

aware of the following: 

• Is your client mentally ill or developmentally delayed? 

• Is your client drug addicted? 

• Does your client understand English? 

• Is your client eligible for an intervention program such as the Traffic 

Offender’s Program? 

• Would your client benefit from a period of rehabilitation? 

17.2. All these factors will be relevant to your ability to obtain meaningful instructions and 

the potential future progression of the matter.  

 

LESSON 3 – BAIL 

 

18. What is bail? 

18.1. Bail is the process that considers whether or not people are released from custody 

while they are waiting for their matter to be determined by the court.  Bail is not to be 

used as a form of punishment and is there to protect the safety of the victim and the 

community from the commission of further offences and to prevent evidence and 

witnesses from being interfered with. It is also to ensure people charged with a 

criminal offence do not flee the jurisdiction or fail to appear in court to face their 

charges.  

18.2. In NSW, bail is first considered upon a person’s arrest.  An accused person can be 

granted police bail by a police officer.  If police bail is not granted, an accused person 

must be taken to the nearest court as soon as practicable so that a bail application 

can be made.  In NSW a bail application is referred to as a release application.  The 

defendant or accused is generally referred to as the applicant during a bail hearing.   
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18.3. If an individual has been charged with an offence via service of a Court Attendance 

Notice but has not been arrested, the question of bail will be considered at the 

accused’s first appearance before the Court.  If the prosecution wishes the accused 

person to be taken into custody, a detention application will be made.  The 

prosecution must give the accused person reasonable notice in writing of its intention 

to make a detention application. A court can refuse to hear a detention application if 

this notice requirement has not been complied with. 

18.4. A release application can be made at various stages throughout the proceedings and 

is not limited to the time of arrest.  Consideration should be given to when it is most 

appropriate to make a bail application as there is a statutory prohibition on the 

making of multiple release applications in the same jurisdiction without there being a 

change in your client’s circumstances.  The grounds for a further release application 

include: 

• The fact the accused was not legally represented when the previous application 

was dealt with and the person now has legal representation; 

• Information relevant to the grant of bail is to be presented in the application that 

was not presented to the court in the previous application; and 

• The person is a child and the previous application was made on the first 

appearance for the offence. 

18.5. It is important to note a release application can also be made following conviction and 

pending sentencing or after a sentence has been imposed and pending an appeal. 

Exceptional circumstances, however, will have to be shown for bail to be granted 

after conviction pending an appeal.  

18.6. The current system of bail in NSW is based on a two-limb test. If the offence is a 

“show cause offence”, then the onus lies on the accused person to show that his or 

her detention is not justified. If the offence is not a show-cause offence, then the 

court considers whether there are “bail concerns” and if the applicant poses an 

unacceptable risk that cannot be mitigated by the imposition of relevant bail 

conditions.  

18.7. Before making a bail application it is important to determine what type of offence your 

client is charged with: 

• Is your client charged with a show cause offence (s16B Bail Act 2013 (NSW)); 

• Is your client charged with an offence where there is a right to release (Part 3, 

Division 2A Bail Act 2013 (NSW)). 

18.8. In order to be able to make a proper assessment in relation to whether or not a 

release application should be made, you should ensure you have a copy of your 

client’s charges, the police statement of facts and any criminal record.  In more 

serious matters, if a brief of evidence has been served you should also consider this 

as part of any release application as it will be relevant to submissions made 

regarding the strength of the prosecution case. 
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19. Show Cause Offence 

19.1. A Show Cause offence is an offence listed in Section 16B of the Bail Act 2013 

(NSW). It lists a number of offences, or circumstances, in which a person must “show 

cause” as the first step to getting bail. Some of these (although this list is not 

exhaustive), include:  

• Any serious indictable offence (an offence carrying 5 years imprisonment or 

more as a maximum penalty) committed whilst on bail, or whilst on parole 

(Section 16B(1)(h));  

• An offence punishable by life imprisonment (Section 16B(1)(a));  

• An offence of sexual intercourse by a person over 18 against a person under 16 

(section 16B(1)(b); 

• A serious personal violence offence (an offence under Part III of the Crimes Act 

1900 (NSW) which carries 14 years imprisonment or more as a maximum 

penalty) where the accused person has a previous conviction for a serious 

personal violence offence (Section 16B(1)(c));  

• Some firearms and weapons offences (Section 16B(1)(d)&(e); 

• An offence for supplying, cultivating, possessing, importing or manufacturing a 

commercial quantity of a prohibited or serious drug under NSW or 

Commonwealth law (Section 16B(1)(f)&(g));  

• Any indictable offence or breach offence committed whilst on a supervision 

order; (Section 16B(1)(i));  

• Any attempt offence or offence arising from accessorial liability in relation to any 

of the above offences (Section 16B(1)(j)&(k).  

19.2. It is important to note, the Show Cause legislation does not apply to children under 

the age of 18 at the time of the offence (Section 16A(3)).  

 

20. Bail Concerns 

20.1. The court must consider bail concerns before making a bail decision. A bail concern 

is a concern that an accused person, if released from custody, will:  

• Fail to appear at any proceedings for the offence, or  

• Commit a serious offence, or  

• Endanger the safety of victims, individuals or the community, or  

• Interfere with witnesses or evidence.  

20.2. It is up to the Prosecution to submit to the Court what the bail concerns are.  You 

should ask the Prosecution in advance of the hearing what their position is in relation 

to bail and if it is opposed, what bail concerns exist.  This will assist you in obtaining 

relevant instructions to address those concerns.  
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21. Unacceptable Risk 

21.1. When a bail authority is determining whether there are bail concerns, they must 

consider the following matters in deciding whether there is an unacceptable risk:  

• The accused's background, including criminal history, circumstances and 

community ties;  

• The nature and seriousness of the offence;  

• The strength of the prosecution case;  

• Whether the accused person has a history of violence;  

• Whether the accused person has previously committed a serious offence while 

on bail;  

• Whether the accused person has a pattern of non-compliance with bail 

acknowledgements, bail conditions, apprehended violence orders, parole orders 

or good behaviour bonds;  

• The length of time the accused is likely to spend in custody if bail is refused;  

• The likelihood of a custodial sentence being imposed if the accused person is 

convicted of the offence;  

• If the accused person has been convicted of the offence and proceedings on an 

appeal against conviction or sentence are pending before the court, whether the 

appeal has a reasonably arguable prospect of success;  

• Any special vulnerability or needs the accused person has including because of 

youth, being an Aboriginal or Torres Straight Islander, or having a cognitive or 

mental health impairment;  

• The need for the accused person to be free to prepare for their appearance in 

court or to obtain legal advice;  

• The need for the accused person to be free for any other lawful reason;  

• Whether the accused person has any criminal associations;  

• In the case of a serious offence, the views of any victim, or any family member of 

the victim, to the extent that if released from custody the accused person will 

endanger the safety of the victims, individuals or the community. 

21.2. Detailed instructions should be obtained in writing in relation to each of the above 

items.  It will also be necessary to consider what evidence you may need to obtain in 

support of an application. In addition to speaking to your client you may also need to 

speak to their family, friends, employer, medical practitioners etc to obtain relevant 

material to be able to make submissions regarding unacceptable risk.  You should 

obtain instructions first from your client that they are happy for you to contact the 

people referred to above and to discuss their matter with them. 

21.3. At a minimum you should ensure you have instructions regarding the following: 

• Your client’s criminal record including any previous occasion they have failed to 

appear at court; 
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• Your client’s ties to the community – including their family members and any 

employment; 

• Any medical conditions they may have or need for medication or medical 

treatment; 

• The stage their substantive criminal matter is at, any delay and any particular 

need they may have to be at liberty to prepare for their trial.  

21.4. It is also important to obtain instructions from your client regarding their behaviour 

and treatment in custody.  Often the prosecution will have instructions or a copy of 

your client’s custodial record showing any custodial infractions your client may have.  

You should attempt to obtain a copy of your client’s custodial history so that you are 

aware of what matters might be raised and have the necessary instructions. 

21.5. The court must refuse bail if it is satisfied that on the basis of these bail concerns, 

there is an unacceptable risk of any of the bail concerns occurring. If there is no 

unacceptable risk bail should be granted - either with conditions, unconditionally or 

alternatively bail should be dispensed with.  

21.6. If there is an unacceptable risk that cannot be mitigated by the imposition of bail 

conditions, bail should be refused.   

 

22. Bail Conditions 

22.1. If the court decides to grant conditional bail, the bail condition must be: 

• Reasonably necessary to address a bail concern; and  

• Reasonable and proportionate to the offence to which bail is granted; and  

• Appropriate to the bail concern in relation to which it is imposed; and   

• No more onerous than is necessary to address the concern in relation to which it 

is imposed; and 

• Reasonably practical for the accused to comply with, and;  

• The bail authority must be satisfied that there are reasonable grounds to believe 

that the condition is likely to be complied with.  

22.2. Typical bail conditions include a requirement that the accused must do the following: 

• Report to the police daily (or as specified); 

• Reside at a certain location in the company of an approved person; 

• Surrender their passport and not approach any international points of departure; 

• Comply with a curfew; 

• Not to consume alcohol or illicit substances; 

• To undertake a course of rehabilitation.  

22.3. Instructions should be obtained in relation to the conditions your client may be 

reasonably able to comply with.  The most important condition is the bail residence.  

The Court will not grant your client bail without an appropriate bail residence.  You 
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should make enquiries with your client’s family and friends as to who may be able to 

provide a suitable bail residence.  This person should not have a criminal record and 

should be able to provide your client with a degree of supervision.   

22.4. A further bail condition that the Court can impose is a surety condition.  This requires 

the accused person, or one or more acceptable persons to enter into an agreement 

to forfeit or deposit a specified sum of money if the accused person fails to appear in 

court.  Enquiries should be made with the client’s family and friends as to whether or 

not they are able to provide a surety.  Instructions should be obtained from the client 

in this regard.  It is important to properly advise the surety in relation to the 

commitment they are making and their obligations to the court should the accused fail 

to appear in accordance with their bail undertaking.  If an accused person who is on 

bail does not attend court, the judge can issue a warrant for their arrest. A surety 

should not have a criminal record or be an undischarged bankrupt.  They should also 

be aware of the criminal charges the applicant for bail is facing.  

22.5. In putting together material for a release application you should consider obtaining 

the following to be tendered in support of the application: 

• A letter of residence; 

• Character references; 

• Letter of employment; 

• Material from the prosecution brief of evidence which may demonstrate 

deficiencies in its case; 

• Sentencing statistics which may demonstrate any likely sentence imposed either 

will not be custodial or will be shorter than any delay in waiting for the hearing of 

the matter; 

• Any relevant medical evidence or letter from a medical practitioner regarding 

medical appointments or treatment; and 

• A letter of acceptance into a rehabilitation program.  

22.6. All letters prepared in support of the application should be addressed to the court, 

dated and signed.  The author should also indicate they are aware of the charges the 

applicant is facing.  If the letter does not contain this material the court may give it no 

weight.  

 

Supreme Court Bail 

22.7. If your client is refused bail in the Local or District Court a further application for bail 

can be made in the Supreme Court.  This application is a fresh hearing and is not an 

appeal from the decision of the lower court to refuse bail. 

22.8. The Supreme Court’s bail jurisdiction is regulated by a Practice Note and is managed 

by the Registrar of the Criminal Division of the Supreme Court.  You should review 

the Practice Note before filing a release application in the Supreme Court Registry.  

Once an application has been filed, your matter will be allocated a callover date 

where the matter will be listed for mention before the Registrar.  At the callover, if 

your matter is ready to proceed it will be allocated a hearing date.  A notice of 
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readiness must be filed which certifies that the matter is ready to proceed before a 

hearing date will be allocated. 

22.9. Two days prior to the hearing both parties must file with the Supreme Court Registry 

the material to be relied upon.  Written submissions should be prepared for a hearing 

in the Supreme Court.  Consideration should also be given as to whether or not 

counsel should be briefed to appear at the application. 

 

Bail in Victoria 

22.10.  In Victoria, the Bail Act 1977 covers the procedures for the application for bail and 

the circumstances that the court must take into account.  There are two fundamental 

categories in relation to bail: unacceptable risk and reverse onus. If the prosecution 

can satisfy the court that the defendant is an unacceptable risk, then bail will be 

refused. 

22.11. In deciding whether the defendant is an “unacceptable risk” the court must consider 

all relevant matters including: 

• The nature and seriousness of the offence; 

• The character, prior convictions and associations of the defendant; 

• The home environment of the defendant; 

• The history of any previous grants of bail; 

• The strength of the evidence against the defendant;  

• The attitude of the victim; and 

• The length of any delay before the committal or trial. 

22.12. “Reverse onus”, is where the law presumes that bail will not be granted unless the 

defendant can satisfy the court of certain matters.  This category makes it more 

difficult for the defendant to be granted bail.  Within the reverse onus category, two 

sub-categories exist: exceptional circumstances and show cause.   

22.13. “Exceptional circumstances” is the most stringent of all the bail categories and 

therefore the most difficult for a grant of bail.  This category applies to offences such 

as murder, trafficking in a large commercial quantity of drugs etc.  It is important to 

note that even if a defendant can show exceptional circumstances, it is still possible 

for the court to deny bail on the basis that the defendant is an unacceptable risk.  

22.14. The second category of reverse onus is where the defendant has been charged with 

one of a range of nominated offences.  Bail will then be refused unless the defendant 

can “show cause” why it would be unjustified to remand them in custody.  Again, it is 

still possible for the court to deny bail on the basis that the defendant is an 

unacceptable risk.  
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LESSON 4 – CRIMINAL TRIAL 

 

23. Introduction 

23.1. The main difference between a hearing of a summary offence and a criminal trial for 

an indictable offence is that a trial is heard before a judge and a jury.  The jury must 

decide if the accused is guilty or not guilty. The District Court in NSW and the County 

Count in Victoria conduct the vast majority of jury trials in those states.   

23.2. A trial is a contest between the prosecutor and the accused and is presided over by a 

judge who takes no part in the investigation of the alleged crime, in the framing of the 

charges or in the calling of the evidence.  The issues are defined by the form of the 

indictment and are subject to directions by the trial judge. The trial judge has the 

overall control of the trial.  The judge must ensure that the trial is conducted 

according to law and that the proceedings are fair to all parties. The trial judge has 

been described as a “gatekeeper” as they are responsible for preventing inadmissible 

evidence going to the jury.  

23.3. Proof of a crime must be presented through legally admissible evidence, which is 

adduced at trial by the Prosecution. Evidence may be in the form of oral testimony by 

witnesses, documentary evidence or real evidence.  The accused can elect whether 

or not to give or call any evidence.  The onus of proof is on the prosecution.  The 

defence does not have to prove that the accused is innocent. The defence can also 

choose to cross-examine the prosecution witnesses or challenge the evidence.  

23.4. When all the evidence has been given, the judge sums up both the prosecution and 

the defence case for the jury and provides any necessary directions of law.  The jury 

then retires (leaves the courtroom) to consider their verdict (make its decision).  

Ultimately the jury must decide whether the prosecution has established the 

accused’s guilt beyond reasonable doubt. If there is any reasonable doubt in the 

jury’s mind, the accused must be acquitted.  If found not guilty, the accused is 

discharged.  If the accused is found guilty, the judge will list the matter for a sentence 

hearing, usually at a future date.    

 

24. Trial Preparation 

Brief of Evidence and Prosecutorial Duties 

24.1. The brief of evidence should be served upon the accused well in advance of the trial. 

It should contain all the evidence that the prosecution intends to adduce at trial.  At a 

minimum this should include:  

• Written statements taken from persons the prosecution intends to call to give 

evidence; and  

• Any document, or other thing, identified in the witness statements as a 

proposed exhibit. 

24.2. Statements should be taken from the victim of the crime and from other people who 

may know something about the incident. The police involved in the investigation of 

the matter should also prepare witness statements.  The brief of evidence may also 
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include physical evidence such as photographs, plans, sketches and recordings.  In 

some matters an expert statement will be required which may include the results of 

forensic testing, DNA and fingerprint analysis and blood alcohol testing. It is 

important to examine the brief of evidence closely and check that all witness 

statements have been signed and that any exhibits referred to have been included.     

24.3. Most importantly, you should also consider whether there is any further information or 

details that you require that is not contained in the brief. If so, you should make a 

request in writing to either the police or the prosecution for the material.  

24.4. If the brief of evidence contains a police interview with your client (Electronic 

Recording of Interview with Suspected Person – “ERISP”) you should check that is 

has been properly recorded. In order to be admissible, information given by accused 

people to police during the course of official questioning should usually be recorded 

(s 281 Criminal Procedure Act). The recording is an exhibit when it is tendered in 

court. The transcript of the recording is called an aide memoire. It assists the Jury 

when following the interview but is not the actual exhibit. It is important to watch the 

ERISP or listen to the audio recording of the interview. It will not only help you work 

out whether the transcript is accurate, but it may also indicate important aspects of 

the questioning.  It will also reveal your client's manner and condition at the time of 

questioning which may be relevant in your case (for example, being intoxicated or not 

in a fit mental state). 

  

Disclosure 

24.5. In addition to serving the brief of evidence the prosecution must also comply with a 

number of further obligations to ensure the trial process is fair.  One such obligation 

is the duty of disclosure.  Disclosure means the duty of the prosecution to reveal to 

the defence the details of all the evidence it holds in relation to an accused person, 

not just the material contained in the brief of evidence.  This should include all 

material: 

• that may be possibly relevant to an issue in the case; or  

• possibly raise a new issue whose existence is not apparent from the 

evidence the prosecution proposes to call;  

• or is relevant to the prospect of providing the defence with a lead on further 

evidence that may be obtained relevant to the defence case.   

24.6. The prosecution also has an obligation to disclose to the defence any prior 

convictions a prosecution witness may have or any other matters, which may affect 

the reliability or the credibility of the evidence. 

24.7. If it appears that the prosecution has not complied with its obligations of disclosure 

you should make a request that this material be provided to you.  A close 

examination of this material should be undertaken so that anything of relevance can 

be identified and explored by the defence team. A failure to disclose material by the 

prosecution can lead to serious prejudice to the accused.  Non-disclosure has been 

referred to as “a potent source of injustice” and can lead to a prosecution being 

permanently stayed.  As such, this is an important issue to be alive to.  Consideration 
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should be given to issuing a subpoena for this material if the prosecution refuses to 

provide the information. 

 

Witnesses 

24.8. A further prosecutorial duty is the obligation to call all material or relevant witnesses 

as part of the prosecution case even if they are deemed to be unfavourable to the 

prosecution or do not advance the prosecution case.  For example an eyewitness to 

a crime is a material witness. The only exception to this rule is if the witness is 

considered by the witness to be unreliable or untruthful.  If the prosecution proposes 

not to call a relevant witness on the basis they are not a witness of truth, the 

prosecution must provide evidence of the basis upon which it formed this view about 

the witnesses credibility. You should review the list of prosecution witnesses carefully 

and ensure that all material witnesses are to be called.  If it appears the prosecution 

does not intend to call a relevant witness you should request that they do so.   

24.9. Throughout the proceedings the prosecutor should avoid inflammatory language or 

statements prejudicial to the accused.  Counsel for the Crown is obliged to put the 

Crown case to the jury and may do so firmly and vigorously.  They may test and 

attack the accused’s case, but must always do so temperately and with restraint. The 

prosecutor’s primary function is to aid in the attainment of justice, not the securing of 

convictions. If throughout the course of the trial it appears the prosecutor is going 

beyond the scope of what is appropriate an objection should be made or this should 

be raised with the trial judge.   

 

Form of Indictment 

24.10. The indictment is a critical document, which should be closely reviewed prior to the 

commencement of the trial.  The indictment should not be overloaded or contain 

trivial offences.  In R v Ambrose (1973) 57 Cr App R 538 Lawton LJ said at 540: 

“those who draft indictments should use common sense and should not put into 

indictments charges which are of such a trivial nature.  Not only is it unfair, but it also 

tends to impede the doing of justice on more important aspects of an indictment”.  

24.11. Where the prosecution allegation is that in one episode the accused committed one 

serious act and some other minor ones, only the serious act should be charged. If the 

Defence wishes to object to the joinder of counts in the indictment, that objection 

should be taken before or at the commencement of the trial. In addition to substance 

it is also important to check the form and other procedural aspects of the indictment.  

Failure to sign an indictment can invalidate a trial.  

 

25. Outline of Procedure 

25.1. Both New South Wales and Victoria have Criminal Procedure Acts, which set out the 

procedure for criminal trials.   For prosecution of Commonwealth offences, the 

procedure to be followed is that which applies in the State or Territory the prosecution 

is being conducted in.  

25.2. The following is a general overview of the procedural steps in a criminal trial: 
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• The jurors are empanelled and sworn in for jury service; 

• The indictment (offences) is read out to the accused.  This is called the 

arraignment; 

• The accused enters a formal plea of not guilty before the jury; 

• The Crown Prosecutor and the Defence open their respective cases to the jury.  

This is called an opening address and is not evidence.  The Crown Prosecutor 

gives an outline of the charges and the evidence the prosecutor intends to call.  

The Defence responds to the Crown’s opening and indicates the matters that are 

in dispute and the matters to be raised by the accused person; 

• The Crown calls witnesses and the witnesses give evidence in chief and are 

cross examined by the Defence Counsel; 

• The Defence calls witnesses and the witnesses give evidence in chief and are 

cross examined by the Crown Prosecutor; 

• The Crown raises issues in reply to the Defence case (if any); 

• The Crown and the Defence address the jury.  This is called the closing address 

and is not evidence.  The closing is a presentation of an argument by both sides 

as to why the accused is either guilty or not guilty.  The closing address usually 

outlines the evidence and exhibits in the case and points out the weaknesses in 

the other side’s case and why it should not be accepted;  

• The judge sums up the evidence and the case for both the prosecution and the 

defence. The judge also gives the jury any necessary directions of law including 

the elements of the offence.  

• The jury goes out to deliberate; 

• The jury returns and delivers a verdict, or advises that they are unable to reach a 

verdict; 

• If the accused is found guilty, the case is adjourned to another date for sentence; 

• If found not guilty, the accused is discharged; 

• If the jury is discharged without reaching a verdict (known as a hung jury), the 

matter is relisted for trial.  This is then referred to as a retrial and the process 

outlined above commences again. 

25.3. The procedure outlined above is also followed in a summary hearing before a 

Magistrate. A Magistrate has the same power, discretion and duties that a judge has 

with a jury. The accused (referred to as the defendant in the Local Court) formally 

enters his plea before the Magistrate.  The parties call the evidence and address the 

Magistrate as they otherwise would the jury.  The Magistrate directs itself in relation 

to the law and determines whether or not the defendant is guilty or not guilty. 

25.4. It is important to note that throughout the trial the accused person will be required to 

sit in a section of the courtroom referred to as the dock.  This will generally be the 

case even if your client is on bail throughout the course of the trial.  

 

http://www.courts.justice.nsw.gov.au/Pages/cats/jury_service/jury_service.aspx
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26. Defence Case and Evidence 

26.1. Once you have read the prosecution brief of evidence you should meet with your 

client for the purposes of obtaining instructions. Your client should also be given a 

copy of the brief and asked to read it. Detailed written instructions should always be 

obtained from the accused regarding the defence case.  These instructions should 

address the areas of cross examination for any prosecution witnesses and also 

consider witnesses that may be called as part of the defence case, including the 

accused.  Every accused has a right to silence. They do not have to give sworn 

evidence in the witness box. The decision to call an accused to give evidence is an 

important one. To assist defence counsel in assessing whether or not to call your 

client and in the process of leading the evidence in court, it is a good idea to obtain a 

detailed written statement or outline the evidence they are able to give.   

26.2. One advantage of calling your client is that the Judge will hear the accused's sworn 

evidence in their own words and in this sense their own version of events. There can, 

however, be some dangers in an accused giving evidence.  For example your client 

might not cope well under cross-examination, or may not make a good witness.  

Conferences should be held with your client prior to trial for the purposes of 

assessing how they may come across and handle giving evidence. There may also 

be good reasons for deciding not to call your client to give evidence.  For example 

your client may assist the prosecution case with proof of technical matters if they 

were to give evidence. One important consideration to note, however, when making 

this decision is if the accused does not call evidence at trial, they are generally 

precluded from calling fresh evidence on an appeal against any conviction without 

the leave of the Court.  

26.3. Calling a client to give evidence is not a necessity and in some cases it may be better 

for the client to exercise their right to silence. Each case (and client) must be 

assessed before such a decision is made, and clear written instructions should be 

obtained about whether they wish to give evidence.  These instructions should be 

signed by the client. As a general rule, if the accused is going to give evidence they 

should be called as the first witness in the defence case.  There is no other 

requirement regarding the order of defence witnesses.  

26.4. It is important to have clear idea of what your client’s instructions are regarding what 

they say occurred.  Instructions should be taken in relation to the material contained 

in the prosecution brief of evidence. You should obtain your client’s version of events 

and compare it with the material contained in the brief of evidence. Any 

inconsistencies between your case and the statements of prosecution witnesses 

should be noted. The client may completely deny the allegation or dispute certain 

facts alleged. Again, these instructions should be in writing and should be signed by 

the client. Consideration should also be given to any specific legal defences your 

client may have such as self-defence, provocation, duress, necessity or claim of right.  

26.5. Your client may be able to identify people who could be called as a defence witness. 

If you have witnesses that you will be calling in the defence case you should consider 

what relevant evidence they are able to give. Similarly to your own client’s evidence, 

you should also prepare a detailed written statement or outline of the evidence other 

defence witnesses may be able to give.  Defence witnesses may assist your client’s 

case in important respects.  You should obtain your client’s instructions as to what 
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witnesses may be able to give evidence in the defence case.  These may include 

witnesses that the prosecution has overlooked or who the prosecution does not 

intend to call to give evidence.  It is important to assess whether the defence 

witness’s evidence will be credible and if they will voluntarily appear at court.  If you 

have concerns about their willingness to attend to give evidence you should consider 

issuing a subpoena for their attendance.   

26.6. A subpoena is a formal court process to compel a witness to attend court.  Someone 

who receives a subpoena must attend court, otherwise they risk a warrant being 

issued for their arrest.  If they do not wish to comply with the subpoena they must still 

attend court to explain why they cannot comply.  It is then a matter for the Court to 

decide whether or not the subpoena should be ‘set aside’ and the person released 

from their obligation or if they will require them to give evidence. A common reason 

given for non-compliance is that the witness cannot give evidence on medical 

grounds.  Medical evidence should be produced in support of this application. As a 

matter of caution, it is always preferable to subpoena your own witnesses even if they 

tell you that they will be coming to court to give evidence. If one of the defence 

witnesses is subsequently unable to attend court on the date of the hearing and you 

are seeking an adjournment, it will assist if you have subpoenaed the witness to give 

evidence.  

26.7. You may be asked to assist in the preparation of the matter for trial by creating 

various summaries and chronologies. Creating a summary of the evidence of each 

witness is a useful tool and will be helpful in determining which witnesses’ evidence is 

in dispute and which is not.  A chronology of the events, both leading up to the 

charge period and after can also be of great assistance. It may also be useful to 

create a summary of the crucial points of evidence against your client.  This should 

be set out in date order and include a reference point to the brief of evidence so that 

the specific piece of evidence can be easily located.  Excel can be used to prepare a 

chronology easily as it enables you to enter rows and then it automatically sorts rows 

into date order.    

 

27. Briefing Counsel 

27.1. Ordinarily for a criminal trial a barrister will be briefed to appear on behalf of the 

accused.  Barristers operate from a group of offices called “chambers”.  The 

administrator responsible for the operation of a set of chambers, called the ‘clerk’, 

can provide details of a barrister’s hourly and daily rates and confirm expertise and 

availability.  

27.2. Once a decision has been made to brief a barrister, a brief is prepared.  There is no 

set format, however, your brief to counsel should be arranged in an order that will 

assist counsel to review the material as easily as possible.  In addition to the 

prosecution brief of evidence, which should be provided to counsel in its entirety, you 

should also include a summary of the Crown case and observations.  Observations 

are generally prepared by a solicitor to provide counsel with an overview of the 

matter including a summary of the evidence and legal issues.  They also include any 

“observations” made by the solicitor that they specifically wish to draw counsel’s 

attention to.  The brief should also include any cases, which are referred to as 

“authorities” that you wish to bring counsel’s attention to.  If the observations are 
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lengthy and deal with complex matters, a table of contents, numbered paragraphs 

and subheadings will make the brief easier to read and refer to. 

27.3. At a minimum the brief should contain the following:  

• An index;  

• Your observations about the significant issues in the case;  

• A copy of the indictment and/or Court Attendance Notice and any other court 

documents or correspondence with the court; 

• Your client’s criminal history; 

• Instructions from the accused, both about the substance of the charge(s) and 

about subjective matters in case there is a guilty verdict or plea of guilty;  

• Copies of all statements, exhibits and potential defence evidence;   

• A copy of the lower court transcript, if one exists;  

• Subpoenas you have issued and any significant documents you have received in 

response;  

• Any relevant correspondence with the prosecution; and  

• Any relevant cases and legislation.  

27.4. If you are required to assist in instructing counsel during the trial you should 

specifically ask either the barrister or solicitor with carriage of the matter exactly what 

is required of you.  It is important that you closely monitor the progress of the trial.  

You should ensure that you know where everything is in the brief and that you are 

able to retrieve it quickly.  You should also keep a list of all exhibits as they are 

tendered. Keep your mind focused on the issues arising in the trial. Take notes of not 

only the witnesses, but also of what the Judge and other counsel say during the trial.  

Most importantly, you are the link between your client and counsel.  You should be in 

a position to take instructions from the client in the dock during the trial when needed. 

 

28. Rules of Evidence 

 

Witnesses 

28.1. The rules of evidence govern the admissibility of evidence in a criminal trial. Evidence 

can be presented to the court or “adduced” in different ways.  Evidence can come 

from a person, that is a witness, or from a document or recording, or some other 

physical item. Generally, witnesses attend Court to give their evidence in person.  In 

some circumstances evidence can be given via audio visual link (“AVL”) or from a 

remote location, however, in order for this to occur an application needs to be made 

to the Court in advance. With the exception of the accused, all witnesses must wait 

outside the courtroom until they are called to give their evidence. 

28.2. Once called to give evidence, the witness will enter the witness box and will be asked 

to take either an oath or an affirmation.  Both oaths and affirmations are a type of 

promise that the witness is required to give promising that their evidence will be 
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truthful. An oath is a religious promise, where a person puts their hand on a holy 

book (such as the Bible or the Koran), while an affirmation is a promise to tell the 

truth without being religious. If your client is giving evidence, or a witness is being 

called in the defence case it is important to explain this process prior to them being 

called to give evidence.   

28.3. The evidence of witnesses in a trial must be given in accordance with the relevant 

sections of the Evidence Act.  Unlike in civil jurisdictions where affidavits and written 

statements are “read” by the court, witnesses in a criminal trial give oral evidence. 

This is done via a question and answer process whereby the Crown Prosecutor and 

the Defence Counsel ask each witness a series of questions in an attempt to adduce 

the evidence.  The answers given by the witness is the evidence in the trial.   

 

 Evidence in Chief  

28.4. The Evidence Act controls the process and manner in which witnesses can be asked 

questions. When a party calls a witness in their own case that witness gives what is 

referred to as “evidence in chief”.  Evidence in chief involves a method of questioning 

via which leading questions should be avoided.  In the Uniform Evidence Acts 

“leading question” is defined in the dictionary as a question asked of a witness that: 

(a) directly or indirectly suggests a particular answer to the question; 

(b) or assumes the existence of a fact the existence of which is in dispute in the 

proceeding and as to the existence of which the witness has not given 

evidence before the question is asked. 

28.5. An example of a leading question is, “the car was red, wasn’t it?”  The question 

directly suggests the answer is red.  This question should have been phrased, “what 

colour was the car?” which allows the witness to provide the answer the car was red.  

Evidence given in this fashion is more persuasive and is likely to have a greater 

impact on the jury as it allows the witness to tell their story in their own words.  

 

28.6. One’s own witness should not be asked leading questions on contentious matters 

that are in dispute.  Leading questions may be asked in the following circumstances: 

• In relation to introductory matters; 

• If no objection is made to the question by the opposing counsel; or  

• If the question relates to a matter that is not in dispute.   

 

Cross Examination 

28.7. In contrast, leading questions can be asked in “cross examination”. Cross 

examination occurs after the witness has completed their evidence in chief and is 

conducted by the counsel for the other side.  The purpose of cross examination is 

generally to test the evidence that has already been given and to attempt to elicit 

evidence that is favourable to the case of the cross examiner.  Not all prosecution 

witnesses necessarily hurt the defence case. In some situations, prosecution 

witnesses (whether they are independent witnesses or police) may support evidence 
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given by the accused or the accused’s witnesses. In these circumstances, the goal of 

cross-examination will be to elicit the favourable evidence, which substantiates your 

client's version, or evidence, which poses difficulties for the prosecution case. 

28.8. While the witness is in the process of cross examination they will not be allowed to 

confer with their legal representative except in very limited circumstances. For 

example if your client is being cross examined and court adjourns for the day or the 

lunch break it is wise that they do not approach their legal representative until they 

have completed their cross examination in its entirety. It is important that you advise 

your client and any other defence witnesses about this procedure.   

28.9. There is a rule of procedural fairness that applies to cross examination.  It provides 

that a witness being cross examined should have the opportunity to agree or 

contradict evidence which touches upon the evidence of that witness.  This is 

referred to as the rule in Browne v Dunn (1894) 6 R 67 which is a rule of procedural 

fairness. If the rule is breached there are a number of potential consequences. One 

of the consequences is that a court may give leave to a party to recall a witness to 

give evidence about a matter raised by evidence adduced by another party, being a 

matter on which the witness was not cross-examined. 

 

Re-examination  

28.10. Following cross examination, the party that called the witness has an opportunity to 

ask further questions of the witness that have arisen out of the evidence given by the 

witness in cross examination.  This is generally utilised to clarify an aspect of the 

evidence the witness gave in cross examination.  Other questions may not be put to 

the witness unless the court gives leave.  Re-examination is not an opportunity for 

the counsel who called the witness to ask them questions at large or to have a 

“second bite of the cherry”.  

 

 Objections 

28.11. During the course of questioning, the counsel for the other side may stand up and 

say “objection”.  An objection is made when the counsel for the other side believes a 

question should not be asked.  The counsel should outline the basis for the objection 

and the Judge or the Magistrate will then decide whether to allow the question.  Until 

the Judge has made the decision, the witness should not answer the question.  The 

Evidence Act sets out improper questions, which if asked and objected to may be 

disallowed by the court.  This includes questions put in cross examination that are: 

• misleading or confusing; 

• unduly annoying, harassing, intimidating, offensive, oppressive, humiliating or 

repetitive; or 

• put to the witness in a manner or tone that is belittling, insulting or otherwise 

inappropriate; or 

• has no basis other than a stereotype (for example, a stereotype based on the 

witness’s sex, race, culture, ethnicity, age or mental, intellectual or physical 

disability). 
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28.12. The Court has the general power to control the questioning of witnesses. The court 

may make such orders as it considers just, including in relation to: 

• the way in which witnesses are to be questioned;  

• the order in which parties may question a witness;  

• the presence and behaviour of any person in connection with the questioning of 

witnesses;  

• the production and use of documents and things in connection with the 

questioning of witnesses. 

28.13. The role of a witness is to give their evidence truthfully and to the best of their 

knowledge and recollection.  You should explain the process of giving evidence to 

your client and any other witnesses called in the Defence case.  The witness should 

answer the question asked of them directly.  If the witness does not understand the 

question or could not hear it, they should ask for it to be repeated.  Witnesses should 

be advised if they do not know the answer to the question it is ok for them to say so 

and not to speculate as to what the answer may be.  Under the Evidence Act, 

generally if a witness cannot remember the answers to a question asked in court, the 

witness may only use a document to refresh their memory if the court grants leave for 

the witness to do so.  There is an exception relating to evidence given by police 

officers who may be led through or able to read from a written statement that was 

made by the officer at the time or shortly after the time of the events to which the 

written statement relates. 

28.14. The evidence given in court by witnesses is recorded and transcribed.  In trial 

proceedings the parties should be provided with a daily copy of the transcript.  A 

request for daily transcript should be ordered in advance from the Court’s reporting 

services branch.  In a summary hearing a request for a copy of the transcript can be 

made at the conclusion of the proceedings or if the proceedings are adjourned part-

heard with a future court date.  It is important to review the transcript and bring any 

errors needing correction to the Judge’s attention. The Jury can also request a copy 

of the transcript to review during their deliberations.  For this reason it is important to 

ensure that the transcript is accurate. It is the parties’ responsibility to make copies of 

the transcript for the jury if they request a copy. The copy of the transcript given to 

the Jury should not contain any legal argument that was heard in the absence of the 

jury and should only contain evidence. These portions of the transcript will be clearly 

marked “in the absence of the jury” and should be removed from the copy made for 

the jury.   

28.15. Although you will likely receive a transcript of the evidence it is still important to take 

thorough notes of the evidence as each witness is called.  This will assist counsel in 

having a contemporaneous record of what was said in court at the time, rather than 

waiting for the transcript to become available. 

 

Exhibits 

28.16. Documents, photographs, recordings etc that are shown to a witness during their 

evidence and are the subject of questioning are generally tendered.  Once a 

document is tendered it is recorded by the Judge and marked as an exhibit. An 
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accurate list should be kept of all the exhibits tendered during the course of the trial.  

A copy of each exhibit should also be kept.  You may wish to compile a folder to 

maintain the exhibits so that they are readily available throughout the course of the 

trial.  Once the trial finishes it is also important to have a copy of the exhibits and the 

exhibit list in the event of an appeal. 

28.17. While there is no firm rule, prosecution exhibits are usually marked alphabetically: A, 

B, C etc. Defence exhibits are usually marked numerically: 1,2,3 etc.  Items can also 

be “marked for identification”.  This occurs where a witness is shown a document and 

asked questions about it, however, it is not tendered and does not become an exhibit.  

The document is still marked for identification (“MFI”). The normal practice is for the 

jury to take the exhibits with them when they retire to consider their verdict. 

28.18. Exhibits can take the form of diagrams, models, maps, photographs, actual objects, 

audio and video recordings. Exhibits can also take the form of summary charts of 

evidence or of other information involved in the case. Exhibits are persuasive and 

enhance the impact of the oral evidence. The use of exhibits should be considered, 

provided the evidence is relevant and can be used effectively.  

 

Evidence Act and Objections 

28.19. This guide does not seek to explain all the circumstances in which evidence will 

considered admissible or inadmissible. The most common sections of the Evidence 

Act utilised during a criminal trial are: 

• Relevance (Part 3.1 Evidence Act): The starting point is that the evidence is 

either relevant or it is not.  If the evidence is not relevant, no further question 

arises about its admissibility in the proceedings.  Irrelevant evidence may not be 

received.  Only if the evidence is relevant do questions about it admissibility 

arise (Smith v The Queen (2001) 206 CLR 650). The evidence must be relevant 

to a fact in issue in the proceeding.  Relevance has a low threshold, however, 

evidence will not be relevant if it is too speculative to rationally affect the 

assessment of the probability of a fact in issue.   

• Hearsay (Part 3.2 Evidence Act): Under section 59 of the Evidence Act, 

hearsay evidence is excluded. Hearsay is an assertion made by someone other 

than the person giving evidence. The hearsay rule excludes evidence: 

▪ of a “previous representation”; 

▪ made by a person;    

▪ where it can be reasonably inferred that the maker intended to assert 

the existence of a asserted fact; and 

▪ where that evidence is adduced to prove the existence of  a fact.  

It is easiest to understand the hearsay rule using examples. 

▪ Example One: “I didn’t see the accident but the bus driver told me years 

later that the car was red”.  This statement will not be admissible to 

prove that the car was red because of the hearsay rule. 
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▪ Example Two: “I heard that everybody was really drunk that night”. This 

statement will not be admissible to prove that the people were drunk 

because of the hearsay rule. 

There are exceptions to the hearsay rule, including: 

▪ where the maker of the representation is not available (s65); 

▪ where the evidence is to be used for a non-hearsay purpose (not to 

prove the truth of the fact asserted) (s60); 

▪ for business records (s69); and 

▪ admissions (s81). 

• Opinion evidence (Part 3.3 Evidence Act):  Under section 76 of the Evidence 

Act, opinion evidence is inadmissible.  There are specific exceptions to this rule, 

for example: 

▪ the evidence is relevant otherwise than as opinion evidence (s77); 

▪ the evidence is a lay opinion (s78); and 

▪ the evidence is an expert opinion and is based upon the expert’s 

specialised knowledge training or expertise (s79).  

  

Discretions to Exclude Evidence  

28.20. There might be discretionary reasons for the Court to exclude or limit certain 

evidence. The discretions to exclude evidence are contained in the Evidence Act and 

include:   

• The discretion to exclude admissions (s90).  

• The general discretion to exclude evidence (s135).  

• The general discretion to limit use of evidence (s136).  

• The exclusion of prejudicial evidence in criminal proceedings (s137).  

• The exclusion of improperly or illegally obtained evidence (s138). 

28.21. The most commonly used discretion in a criminal trial is section 137.  Prejudicial 

evidence must be excluded if the probative value of the evidence adduced by the 

prosecutor is outweighed by the danger of unfair prejudice to the accused. Evidence 

is not prejudicial merely because it is probative or strengthens the prosecution case. 

There must be a real risk that the jury will misuse the evidence in some unfair way. 

28.22.  “Unfair prejudice” is about the danger that the evidence will be given more weight 

than it deserves, or that it will be taken as proving more than it rationally does.  It will 

also be prejudicial when the nature or the content of the evidence may inflame the 

jury or divert the jurors for their task.  An example would be a witness who gave 

evidence that they “saw this guy who was dressed like a drug dealer in a tracksuit”.  

The fact the accused was dressed like a drug dealer would be unfairly prejudicial.  

28.23. There is also the discretion to exclude improperly or illegally obtained evidence under 

section 138 where the undesirability of admitting evidence in that way is not 

outweighed by the desirability of admitting the evidence. Proven impropriety in the 
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conduct of police may lead to the exclusion of evidence improperly or illegally 

obtained. For example, oral questioning of an accused person by police in the 

absence of a video or audio recording or an adequate caution can render the 

answers given inadmissible.  

28.24. Despite the above rules, evidence, which strictly speaking is inadmissible, is often 

admitted in a criminal trial because there is no objection.  Once evidence is admitted, 

the Jury can decide how much weight or importance to give that piece of evidence.  If 

evidence is not admitted, the Jury does not look at the evidence at all when deciding 

the case.  

 

LESSON 5 – SENTENCE 

 

 

29. General Principles 

29.1. Sentencing is the bulk of the work of the Local Court in its criminal jurisdiction. The 

purpose of this lesson is to outline some fundamental aspects of sentencing. All 

references in this lesson are to the Crimes (Sentencing Procedure) Act 1999 (NSW), 

unless indicated otherwise.  

29.2. Sentencing occurs either following a guilty verdict at the conclusion of a summary 

hearing or a trial, or after a plea of guilty is entered.  Once the accused has entered a 

plea of guilty, or has been convicted following a trial they are referred to as the 

“offender”.  This term is what is used throughout the sentencing hearing to refer to 

the accused. Sentence hearings are heard by a judge alone, with the offender’s 

representative and the prosecution making submissions about the appropriate 

sentence to be imposed. Juries do not determine the sentence to be imposed. 

29.3. At a sentence hearing, the court will be presented with the facts of the case. The 

court may also order that a Sentence Assessment Report (“SAR”) be provided. Both 

the prosecution and the offender may present other reports and evidence if they 

are considered appropriate, including the offender's previous criminal record and 

victim impact statements. 

29.4. A “sentence” has been described as “an order, which definitively disposes of the 

consequences of conviction”, or “a definitive decision by the Judge on the 

punishment or absence of it which is to be the consequence of conviction” (Barwick 

CJ in Griffiths v The Queen (1977) 137 CLR 293). There are many general principles 

that apply to the sentencing process.  In R v Simpson (2001) 126 A Crim R 525 

Justice Sully referred to sentencing as neither being “a science nor a mere exercise 

in creative mathematics.  Sentencing is an art…” The purposes of criminal 

punishment are numerous: protection of society, deterrence of the offender and of 

others who might be tempted to offend, retribution and reform.  

29.5. Section 3A of the Crimes (Sentencing Procedure) Act 1999 sets the following seven 

purposes “for which a court may impose a sentence on an offender: 

(a) To ensure that the offender is adequately punished for the offence; 
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(b) To prevent crime by deterring the offender and other persons from 

committing similar offences; 

(c) To protect the community from the offender; 

(d) To promote the rehabilitation of the offender; 

(e) To make the offender accountable for his or her actions; 

(f) To denounce the conduct of the offender; 

(g) To recognise the harm done to the victim of the crime and to the community.  

29.6. The criminal law recognises that the punishment must fit the crime. Any sentence 

imposed should not be increased beyond what is proportionate to the crime merely in 

order to extend the period of protection of society from the risk of recidivism on the 

part of the offender.  This is referred to as proportionality and requires that a 

sentence should be proportional to the objective circumstances of the offence.  A 

sentence must also be just and appropriate and adequately reflect the overall 

criminality of all the offences.  This principle is referred to as totality and seeks to 

ensure both that the sentenced imposed for the offences is not crushing or are not 

lower that they otherwise should have been. 

29.7. In Veen v The Queen (No 2) (1988) 164 CLR 465, it was noted that “sentencing is 

not a purely logical exercise” and that the difficulty arises in giving weight to each of 

the purposes of punishment.  The purposes overlap and cannot be considered in 

isolation from the others when determining what is an appropriate sentence in a 

particular case.  They have been referred to as “guideposts to the appropriate 

sentence but sometimes they point in different directions”.  

29.8. The sentencing exercise requires a consideration of both the objective seriousness of 

the offending and the subjective case of the offender.  These considerations are also 

described as the aggravating and mitigating factors. Whilst preparing the matter, it is 

important to have an understanding of all the relevant circumstances a court may 

take into account when performing the sentencing exercise. 

 

30. Penalties 

30.1. The penalties the court can impose include fines, conditional release orders, 

community correction orders, intensive correction orders and imprisonment. It is 

important to have a good understanding of each of the available sentencing options 

and the key features of each.  This will assist not only when advising your client 

whether or not to plead guilty to an offence but also when gathering material and 

obtaining instructions for sentence. Below is a summary of each of the available 

sentencing options:  

 

Imprisonment:  

30.2. Generally, imprisonment is a sanction of last resort.  The court must not sentence an 

offender to imprisonment unless it is satisfied, having considered all possible 

alternatives that no penalty other than imprisonment is appropriate. The first question 

to be answered is whether there is an alternative to a sentence of imprisonment.  If 

the court determines no penalty other than a sentence of imprisonment is 
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appropriate, the court must then set the term (length) of the sentence. Once the term 

has been determined, the court must then consider whether an alternative to full-time 

imprisonment is available and should be utilised.  This will depend on the length of 

the sentence and any preconditions set out in legislation.  A sentence of 

imprisonment is expressed in years and months and can either be for a fixed term or 

for a maximum and minimum term.  A fixed term sentence does not include a period 

of parole.  At the expiry of the fixed term, the offender is released to the community 

and has completed their sentence.  A sentence which comprises both a period of 

time to be served in custody and a period of parole is usually expressed as follows: a 

sentence of six years imprisonment with a non-parole period of three years and six 

months.  This requires the offender to remain in custody until the expiration of their 

non-parole period (in this example three years, six months).  This is referred to as the 

head sentence.  At the conclusion of the head sentence the offender is eligible for 

parole and may be released to the community to be supervised for the balance of 

their sentence by probation and parole.  The parole period is similar to being on a 

good behaviour bond and is usually subject to conditions.  The sentence is not 

complete until the expiry of the non-parole period.  

 

Intensive Correction Orders (“ICO”):  

30.3. A court that has sentenced an offender to imprisonment may make an ICO directing 

that the sentence be served by way of intensive correction in the community.  It is 

important to note that while an ICO allows an offender to serve their sentence in the 

community it is still considered to be a form of imprisonment.  Community safety is 

the paramount consideration when the court is determining whether or not to make 

an ICO.  An ICO cannot be made in respect of a sentence of imprisonment where the 

offence committed was (amongst others) murder or manslaughter, certain serious 

sexual offences, a terrorism offence, or an offence involving the discharge of a 

firearm. Nor can an ICO be made where the sentence of imprisonment for an offence 

exceeds two years, or a period of three 

years if there is more than offence.  These limitations should be borne in mind when 

considering whether or not an ICO is a suitable sentencing option for your client. An 

ICO is subject to two standard conditions and a range of further optional conditions 

can be imposed including that the offender:   

• must not commit any offence (standard); 

• must be supervised by a community corrections officer (standard); 

• be subject to a period of home detention (optional); 

• be subject to electronic monitoring (optional); 

• be subject to a curfew (optional); 

• perform community service work (optional); 

• participate in a rehabilitation or treatment program (optional);  

• abstain from alcohol or drugs or both (optional); 

• not associate with particular persons (optional); 
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• not frequent or visit a particular area or place (optional).  

 

Community Correction Order (“CCO”):  

30.4. This is a non-custodial alternative to full-time imprisonment and is intended to enable 

an offender to address their offending behaviour. A CCO is imposed instead of 

imposing a sentence of imprisonment and cannot exceed a period of three years. 

Similarly to an ICO, a CCO has the standard conditions that the offender must not 

commit any offence and must appear before the court if called upon during the term 

of the order. The following additional conditions may be imposed: 

• a curfew condition; 

• community service work; 

• a rehabilitation or treatment condition requiring the offender to participate in a 

program; 

• a condition requiring the offender to abstain from drugs or alcohol, or both; 

• a place restriction condition prohibiting the offender form frequenting or visiting a 

certain area; 

• a non-association condition prohibiting the offender from associating with 

particular persons; 

• a supervision condition. 

 

Conditional Release Order (“CRO”):  

30.5. In NSW, this sentencing option has replaced a bond. A CRO can be made either with 

or without proceeding to conviction for a period of up to two years.  Unlike other 

community based sentencing options such as an ICO or CCO, a court is not required 

to obtain an assessment report before imposing a CRO. Depending upon the 

particular circumstances of your case and your client, you should consider whether a 

submission should be made that a CRO should be imposed without proceeding to 

conviction. In deciding whether to convict an offender and make a CRO the Court is 

to have regard to the following factors: 

a) The person’s character, antecedents, age, health and mental condition; 

b) Whether the offence is of a trivial nature; 

c) The extenuating circumstances in which the offence was committed; 

d) Any other matter the court thinks proper to consider. 

 

30.6. The recording of a conviction is in itself a matter of significance and a more serious 

sentencing option.  A conviction can have an impact on an individual’s employment 

prospects and other personal circumstances. The Court has acknowledged that the 

legal and social consequences of being convicted of an offence often extend beyond 

any penalty imposed by a court and the fact that a person is subject to these 
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additional adverse consequences is a relevant consideration in the sentencing 

process. 

30.7. Material should be gathered about your client to determine if their matter may fall 

within one of the categories outlined above or if an outright dismissal of the charges 

may be appropriate.   

 

Dismissal of Charges: 

30.8.  Section 10 of the Crimes (Sentencing Procedure) Act 1999 enables the Court not to 

convict the offender and instead dismiss the charges. A dismissal of charges is often 

considered to be an appropriate sentencing option for first time offenders in certain 

circumstances.  This reflects the willingness of the legislature and the community to 

provide first offenders, in certain circumstances, a second chance to maintain a 

reputation of good character.  Before making a submission that the matter be 

disposed of pursuant to a dismissal, you should consider the nature and seriousness 

of the offence and whether in those circumstances a dismissal is appropriate.  The 

more serious the offence, the less likely it is that the Court would be willing to 

consider dealing with the matter without imposing a conviction.  

 

Fine: 

30.9. A fine can be imposed if it is specified in the relevant legislation as a penalty for the 

offence.  When imposing a fine the Court is to consider the financial means of the 

accused and their capacity to pay a fine.  If a fine is a potential sentencing option for 

your client you should consider obtaining evidence regarding their financial 

circumstances so that submissions can be made to the Court regarding their ability to 

pay a fine and the size of the fine to be imposed.  A fine may be an appropriate 

sentencing option in addition to a term of imprisonment where the offender has 

benefited financially from the crime.  A Court cannot, however, require some other 

financial payment to be made in lieu of a fine, such as for example a donation to a 

charity.  

 

31. Sentencing Law in Victoria 

31.1. The Victorian sentencing law is very similar to the law in NSW. The same general 

principles apply.  Section 5 of the Sentencing Act 1991, sets out the purposes of 

sentencing are: 

• To punish the offender to an extent and in a manner which is just in all of the 

circumstances; or 

• To deter the offender or other persons from committing offences of the same or 

a similar character; or 

• To establish conditions within which it is considered by the court that 

rehabilitation of the offender may be facilitated; or 

• To manifest the denunciation by the court of the type of conduct in which the 

offender engaged; or 
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• To protect the community from the offender. 

31.2. Sections 2AA-2AC of the Sentencing Act 1991 refer to the guidelines that sentencing 

judges should follow when sentencing.  The court must have regard to: 

• The maximum and baselines penalty prescribed for the offence; 

• The current sentencing practice; 

• The nature and gravity of the offence; 

• The offender’s culpability and degree of responsibility for the offence; 

• The impact on the victim of the offence, including the personal circumstances of 

the victim; 

• Any loss of injury sustained as a result of the offence; 

• Whether or not the offender chose to plead guilty and at which stage of the 

proceedings the offender indicated this; 

• The offender’s previous character; and 

• Any aggravating or mitigating factors. 

31.3. The sanctions available also include imprisonment, Community Correction Orders, 

fines and dismissal.  There is a difference between CCOs in Victoria and NSW in that 

a CCO can be imposed in Victoria with or without conviction.  The order includes 

mandatory terms and there must be at least one condition imposed.  Conditions are 

chosen based upon the individual circumstances of the offender and the offence that 

was committed. Possible conditions include: 

• Unpaid community work condition; 

• Treatment and rehabilitation condition; 

• Supervision condition; 

• Non-association condition; 

• Residence restriction or exclusion condition; 

• Place or area exclusion condition; 

• Curfew condition; 

• Alcohol exclusion condition; 

• Judicial monitoring condition; 

• Electronic monitoring condition; 

• Justice plan condition; 

• Bond condition. 

31.4.  Under s7(j) of the Sentencing Act 1991 the court may dismiss the charges without 

recording a conviction.  In seeking a dismissal the same principles apply as set out 

above in [5.16].   
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32. Plea of Guilty – Negotiating the Statement of Facts 

32.1. The Crimes (Sentencing Procedure) Act 1999 enables the court to take a plea of 

guilty into account when sentencing.  Generally, depending upon the when the plea 

of guilty is entered a sentencing discount is given in recognition of the utilitarian value 

of the plea.  This discount can range anywhere from 5% to 25%.  The primary 

consideration in determining where in the range a particular case should fall is the 

timing of the plea.  What is regarded, as an early guilty plea will vary depending upon 

the circumstances of the case and is a matter for determination by the sentencing 

court.  In some cases the plea, in combination with other relevant factors will change 

the nature of the sentence imposed.  As such there is a strong incentive for an 

accused to enter a plea of guilty at the earliest opportunity. 

32.2. If your client is entering a plea of guilty the starting point is the prosecution statement 

of facts.  The statement of facts should be closely reviewed. Full written instructions 

should be obtained regarding whether or not the accused agrees with what is 

contained in the statement of facts.  As the prosecution initially prepares the 

statement of facts it may contain material that is detrimental to the accused. While an 

accused may agree with the essence of the charge alleged against them, they may 

not agree with every assertion in the statement of facts. The statement of facts 

should not include: 

• Inaccuracies;   

• Prejudicial and unsupported assertions; 

• Material that is not relevant; and  

• Material that may support a more serious charge being laid against the accused. 

It is a fundamental principle that no one should be punished for an offence of 

which they have not be convicted (R v De Simoni (1981) 147 CLR 383). An 

example of this would be the inclusion in the statement of facts the details of an 

injury that would sustain a charge of assault occasioning actual bodily harm 

where the only offence charged is common assault.  

32.3. If the statement of facts contains material that is inconsistent with the accused’s 

instructions or is in the nature of the material outlined above, the prosecution should 

be approached to amend the statement of facts. Once the statement of facts is 

agreed it is tendered by agreement and forms the evidentiary basis upon which the 

accused is sentenced. If the prosecution will not amend the statement of facts after a 

process of negotiation has occurred and the dispute regarding the content is 

substantial the matter may need to be resolved via what is referred to as a disputed 

facts hearing. Generally a disputed facts hearing should be avoided, taking into 

account that all the benefit of a plea of guilty can be lost by a disputed facts hearing. 

The matters that can’t be agreed should be significant before this approach is 

considered.  

 

33. Evidence on Sentence  

33.1. In addition to the statement of facts, the other key document to obtain from the 

prosecution is a copy of the offender’s criminal record.   
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33.2. A bundle of material upon which you wish to rely in support of the offender’s case on 

sentence will also need to be compiled.  You should have evidence in support of 

each of the mitigating factors upon which you rely. Consideration should be given to 

obtaining the following at a minimum: 

• Character references – are letters written by friends, family or colleagues of 

your client who provide written evidence as to your client's character, work ethic, 

community involvement and achievements. They should be addressed to the 

Court, singed and dated.  Most importantly the reference should acknowledge 

that the author is aware that the offender is to be sentenced for criminal offences 

and list those specific offences. The reference should also state how long the 

writer has known the offender and in what capacity. Ideally, the reference should 

refer to the criteria the court will address in the sentencing exercise.  

• Sentence Assessment Report (“SAR”) - If your client has been charged with a 

serious offence, is a repeat offender, or if there are significant aggravating 

features surrounding the offending, then there is a risk that your client may 

receive a custodial sentence. In the above circumstances you should consider 

requesting a SAR or the Court may require one. Before making an ICO, CCO or 

CRO, a court may request a SAR to assist the court in determining which 

sentencing option is appropriate and the conditions that should be imposed on 

the community based order. For example, Community Service Orders cannot be 

imposed unless a person is assessed as suitable to perform these orders. A 

SAR is prepared by an officer from Community Corrections. You should always 

go through the SAR with your client prior to Court. There are generally two types 

of SARs:  

(a) “Full” SARs. These are longer reports and discuss your client's matter 

and background in detail. The Community Corrections Officer may 

interview members of your client's family and other relevant people. A 

full report requires an adjournment of approximately six weeks in order 

to be prepared. Your client will be directed to attend the nearest 

Community Corrections office to their residence to enable the report to 

be written. If a full report has been ordered, you can contact the 

Community Corrections Officer a day or two before the upcoming court 

date and request a copy of the report. 

(b) “Duty” SARs. These reports are shorter than full SARs. Their main 

purpose is to flag issues relating to homelessness or drug dependency 

and ultimately to assess your client’s suitability to perform community 

service orders. If a duty SAR is ordered, your client will generally see 

the Community Corrections Officer on the day of court, and have the 

report written then. Sometimes, short adjournments are required to have 

a duty SAR written. You can get a copy of your client's SAR by asking 

the court officer for it as it will usually be placed with the court papers for 

your client.  

 

• Medical Reports: Sometimes it is necessary to obtain a psychologist or, if 

appropriate, a psychiatric assessment in relation to your client or their behaviour. It is 

important to advise the expert of the charges against your client, their record and any 
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previous mental health history, as well as exactly what you would like them to 

address in their report. This should include any proposed treatment plan, medication 

and any other matters relevant to rehabilitation.  If your client has a particular medical 

condition a report should be obtained from either their treating doctor and/or 

specialist setting out their medical history, specific condition and required treatment.  

If there is a particular reason why that condition is unique and cannot be readily 

treated in a custodial environment that should also be included in the report. 

• Comparative Cases and Sentencing Statistics: The sentencing court will generally 

have regard to previous cases to see the types of sentences that have been imposed 

for the offending in the past.  The principle of consistency in sentencing means that 

like cases should be decided alike and different cases should be dealt with 

differently. In striving to achieve consistency, courts have utilised previous cases and 

Judicial Commission statistics. Consideration of this material will give the court an 

idea of the general pattern and range of sentences imposed for similar offending. 

Before a sentencing hearing you should put together a bundle of similar cases to 

your matter and consult the judicial commission website to obtain the relevant 

sentencing statistics for the offence with which your client has been charged.  This 

bundle will give both you and the Court an understanding of the types of sentences 

that have been imposed for this offending in the past.  You may then be able to 

distinguish your case from previous cases. Statistics will also assist the court where 

the offence is infrequently dealt with. 

 

34. Sentencing Hearing 

34.1. Generally the rules of evidence do not apply to sentence proceedings unless the 

court directs that they apply. Matters in mitigation, however, are generally supported 

by some sort of evidence, such as a psychologist’s or medical report, character 

reference, or other letters rather than simply stated from the bar table.  It is also 

unusual to call oral evidence unless you think there is a particular need to do so.  

Sometimes it is better to tender evidence in writing (via an affidavit) rather than call 

evidence from a witness, particularly if your matter is part of a busy court list.   

34.2. A sentencing hearing is also often referred to as a “plea in mitigation”.  This is where 

the legal representative for the offender addresses the court in relation to all the 

relevant matters that will assist their client on sentence.  It is an opportunity to 

present to the Court the circumstances that led to the commission of the offence and 

an attempt to explain why your client committed the offence.  The purpose is also to 

assist the Court in determining the relevant sentencing principles to be applied and 

the ultimate sentence that should be imposed.  

34.3. The sentence imposed will be heavily influenced by the purposes of sentencing and 

these should always be considered when preparing a plea in mitigation. In 

conducting a plea in mitigation the following factors should be addressed: 

(a) The facts and the objective seriousness of the offending; 

(b) The offender’s background and criminal record; 

(c) The prospects of rehabilitation for the offender; 
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(d) The relevant aggravating and mitigating factors as set out in section 21A of 

the Crimes (Sentencing Procedure) Act 1999.  

(e) The penalty you consider is appropriate and why that is appropriate in all the 

circumstances.  

 

Objective Seriousness:  

34.4. In determining the objective seriousness of the offending you should consider the 

following factors: 

• The circumstances of the offence - including the level of 

impulsiveness/planning involved.  The degree of premeditation or planning 

increases the seriousness of the offence. Offences, which are unplanned, 

impulsive, opportunistic and committed spontaneously, are generally regarded as 

less serious than those that are planned. This is because it cannot be argued that 

they amount to a once off error in judgement or aberration. 

• The maximum penalty for the offence – this represents the legislature’s 

assessment of the seriousness of the offence and provides a sentencing 

yardstick. In various serious cases the court will consider whether the maximum 

penalty should be imposed.  

• The prevalence of the offence and the need for general deterrence and 

denunciation; 

• The impact on the victim or harm caused by the offending; 

• Any aggravating factors - such as, the use of violence, a weapon, breach of 

trust or whether the offence was committed for financial gain.  For a breach of 

trust to exist there must be a special relationship between the victim and the 

offender at the time of offending. It is a common feature of many fraud and child 

sexual assault offences. Generally, persons who occupy a position of trust or 

authority can expect to be treated severely by the criminal law. 

 

Subjective Factors:  

34.5. In presenting your client’s subjective case you should consider the following matters: 

• The age of the offender – advanced age may affect the type or length of 

penalty imposed and may be relevant in combination with other factors at 

sentence such as health.  The youth of an offender is also a relevant 

consideration and may enable a submission to be made that the offender was 

not fully aware of the consequences of their actions because of their age.  

• Health – there are numerous ways in which the intellectual or physical condition 

of an offender may have an impact on the sentence imposed.  Relevant factors 

to be considered include the need for medical treatment; hardship in prison and 

the likelihood of an offender’s medical needs being met while imprisoned.  

Serious physical disabilities or poor health making imprisonment more 

burdensome to the offender than for the average prisoner has been held to 

establish special circumstances warranting a longer period on parole. 
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• Mental health – the fact that an offender was, or is, suffering from a mental 

disorder or disability either at the time the offence was committed or at the time 

of sentencing is a relevant factor that can be taken into account at sentence.  An 

offender’s mental condition can have the effect of reducing a person’s moral 

culpability and factors such as general deterrence, retribution and denunciation 

have less weight. 

• Alcohol or drug use - while intoxication is not a matter in mitigation an 

offender’s intoxication may be an indication that the offence was impulsive and 

unplanned.   It may also provide an explanation as to why the offence was 

committed.  For example, it may be that a crime such as armed robbery has 

been committed in order to obtain money for a drug addiction.  The origin or 

extent of an addiction (or any attempts to overcome it) may be relevant 

subjective considerations where such an addiction might impact upon the 

prospects of recidivism or rehabilitation or suggest that the addiction was 

attributable to some other event for which the offender was not primarily 

responsible.  For example where it arose as the result of a medical prescription 

or where it occurred at a young age, or in a person whose mental or intellectual 

capacity was impaired, so that their ability to exercise appropriate judgment or 

choice was incomplete.   

• Lack of prior convictions – offenders without prior convictions may generally 

expect to be treated more leniently than those with previous convictions. 

• Good Character – the prior good character of the offender is a matter that may 

be taken into account in mitigation of penalty.  There are, however, classes of 

offences where good character may carry less weight than others because 

persons of otherwise good character frequently commit them.  For example, less 

weight may be afforded to this factor in cases of drug couriers, dangerous 

driving, drink driving, child pornography offences and white collar crime. 

• Remorse and/or restitution – in essence remorse means regret for the 

wrongdoing the offender’s actions caused and may be relied upon to mitigate 

penalty.  Remorse may be taken into account if the offender has provided 

evidence that they accepted responsibility for their actions and has 

acknowledged any injury, loss or damage caused.  Further evidence to 

demonstrate an offender’s remorse is the fact they have made reparation for the 

damage or loss caused as a result of their offending.  Remorse is a major factor 

in determining whether an offender is unlikely to re-offend and has good 

prospects of rehabilitation. Remorse is also demonstrated by a plea of guilty. It is 

always preferable to have evidence to establish your client's contrition, such as 

admissions or apologies that your client may have made in interviews with police 

and letters of apology for the offence addressed to the Court and/or the victim. 

• Education. 

• Employment status - at the time of the offence and at the time of sentencing. 

• Prospects of rehabilitation – a positive finding that the offender has good 

prospects of rehabilitation and is unlikely to reoffend can significantly impact 

upon the sentence. This is usually because the concern for the protection of 

society may no longer be relevant if the offender has rehabilitated themselves. 
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• Hardship to family/dependents – the general principle is that hardship to 

family and dependents is an unavoidable consequence of a custodial sentence 

and is not a mitigating consideration, unless such hardship is truly exceptional.  

The court must identify a ground upon which the hardship to a family member or 

third party caused by the imprisonment of the offender can properly and 

relevantly be regarded as exceptional before it is taken into account in the 

sentencing process. If a custodial sentence is required but there is evidence of 

extreme hardship, a court may take into account the extraordinary features of 

the case by imposing a CCO or ICO, shortening the term of the sentence and/or 

reducing the non-parole period. 

• Extra-curial punishment – extra-curial punishment is loss or detriment imposed 

on an offender by persons other than the sentencing court for the purpose of 

punishing the offender for their offence.  It is punishment that is inflicted upon an 

offender otherwise than by a court of law. A court is entitled to take into account 

punishment meted out by others such as abuse, harassment, threats, or persons 

extracting retribution or revenge for the commission of an offence.  Another form 

of extra-curial punishment that is considered is the loss of employment or a 

financial penalty imposed in another arena.  The weight to be given to any extra-

curial punishment will depend upon all the circumstances of the case. In some 

cases it attracts little or no weight.  

 

Guideline Judgments: 

34.6. Guideline judgments are court decisions that give guidelines to courts in relation to 

how they sentence offenders.  One purpose of guideline judgments is to reduce 

inconsistency in sentencing and to help ensure like cases are treated alike.  

Guideline judgments might contain guidelines that apply generally, or guidelines that 

apply to specific courts, to specific offences, or to specific classes of offences.  You 

should be familiar with any guideline judgments that operate in your jurisdiction and 

how they apply to your individual matter. 

 

35. Basic Plea in Mitigation 

35.1. Before making your plea in mitigation you should know what penalty you are seeking 

and tailor your submissions to that goal.  You should satisfy yourself throughout the 

course of your preparation that the outcome you are asking for is appropriate and 

realistic.  Taking into account all the factors raised above, the basic plea in mitigation 

should address the following matters in approximately this order: 

(a) Tender the bundle of material upon which you rely; 

(b) Outline the maximum penalty for the offence charged and the jurisdictional 

maximum; 

(c) Address in relation to the objective criminality of the offence including an 

analysis of any aggravating features; 

(d) Address in relation to any applicable mitigating features; 
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(e) Outline the timing of when the plea of guilty was entered or whether it followed 

conviction; 

(f) Address in relation to any additional expressions of remorse or contrition noting 

specifically the manner of the expressions of this remorse (by way of apology, 

payment of compensation, or other);   

(g) Address in relation to the prevalence of the offence in the community therefore 

raising issues of deterrence;   

(h) Outline your client’s subjective features: age; occupation, family and 

employment background, health issues and present circumstances;   

(i) Describe the circumstances in which the offence took place and the presence 

of alcohol or drugs;    

(j) Address in relation to your client’s prospects for the future and rehabilitation;   

(k) Make submissions on the appropriate penalty to be imposed. The final 

submissions as to the appropriate penalty should make reference to the 

principles of sentencing. 

 

36. Example Plea in Mitigation for Driving Offence 

36.1. Many of the top ten offences dealt with in the Local Court are driving offences.  The 

most common driving offence is drink driving. If you are appearing for a client in a 

driving matter you should make sure you obtain as part of your preparation a copy of 

their driving history from the RMS.  Additionally you should advise your client to bring 

a copy of their licence with them to court and not to drive their car in the event their 

licence is suspended.  

36.2. In addition to the matters outlined above, you should generally be aware of and 

address the following matters in a plea in mitigation for a driving offence: 

 

1. Matters Relevant to the Offence: 

• The precise offence with which your client is charged.  

• The maximum penalty that may be imposed.  

• The automatic and minimum disqualification periods that apply.  

• Your client's traffic record, particularly as to whether he or she has any other 

major driving offences on their record.  

• The possible application of the habitual traffic offender provisions.  

 

2. The Manner and Reasons for Driving:  

• Whether there were any passengers.   

• Whether the matter resulted in a motor vehicle accident.  

• The distance and period over which your client was driving.  
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• Where your client was driving.  

• Why your client drove while over the prescribed range.  

• Whether your client made other arrangements in relation to driving the vehicle, 

and what happened to those plans.  

• What occurred before the offence took place?  

• How your client came to be apprehended?  

 

3. Driver History:  

• When your client obtained a driver's licence.  

• How many years your client has been driving (this will be clear from your client's 

RMS driving record).   

• Whether your client may have been required to drive extensively as part of his or 

her employment and has therefore driven much more than the average driver.  

• The above matters may be particularly relevant in persuading the Court that your 

client's driving offence was an isolated incident if that argument is open to you to 

make.  

 

4. The Need for a Licence:  

• Essential instructions in relation to traffic matters include the detriment your client 

would suffer upon being disqualified from holding a driver's licence. The need for 

a licence can include being required for travel for employment, or family 

commitments such as family members who depend on your client for transport.  

• You should obtain instructions as to whether there are any particular hardship 

factors that demonstrate a need for a licence and ask questions such as: 

o Is a licence essential to your client’s job/business; 

o Are they the main/sole provider for their family; 

o Are there significant financial commitments (e.g. Mortgage etc.)? 

o What is the impact on third parties such as family members or employees; 

o Is public transport easily available? 

 

5. Subjective Matters:  

• Your client's health — such as whether your client has an illness or disability, 

which will make the loss of their licence even more onerous than it would be to 

the average citizen.  

• Remoteness of residence — in particular whether your client lives in a remote 

country location, which would result in your client becoming completely isolated if 

he/she was unable to drive. 

• History of community service or volunteer work.  
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• Employment history.  

• Marital status and children.  

• Economic considerations — such as whether your client is the sole or primary 

provider for his/her family and the effect loss of licence will have on other 

members of the household.  

 

6. Traffic Offender Programs:  

There are a number of Traffic Offender Programs in operation. Referral to one of 

these programs is initiated by a request to the Court by an accused's lawyer, or 

by the Court itself. People are generally referred to the programs before 

sentencing. When referred to a program, a person is required to enter an 

attendance agreement. There are a variety of different programs that operate out 

of different local areas. Local program information is widely available online, 

including program dates, times, costs and contact details for the convenors. 

Programs typically run for six to eight weeks and may include lectures, 

assignments, experiential learning (such as attending hospital wards) and group 

therapy. The group running the program usually provides an attendance 

record/achievement report to the Court at the end of the program. Where the 

police have suspended a person’s licence before sentencing, this period of 

suspension may be extended while the offender participates in a program. This 

period of suspension before sentencing can go towards satisfying whole or part 

of any disqualification period imposed by the Court.  

 

Drugs and Alcohol:  

36.3. For offences involving drugs or alcohol you must obtain specific instructions in 

relation to consumption and use by your client before driving. Police will usually ask a 

person who has breath-tested positively about the quantity of alcohol consumed and 

the period of time over which it was consumed. You should make sure that you are 

aware of what (if anything) your client said to police at the time of being 

apprehended. This will be noted in the police facts that are given to your client.  

 

Guideline Judgment and Penalty: 

36.4.  A guideline judgment applies to the sentencing for a high range PCA matter.  You 

should be familiar with this judgment before preparing a plea in mitigation for any 

PCA matter.  The judgment is referred to as “Application by the Attorney General 

under Section 37 of the Crimes (Sentencing Procedure) Act for a Guideline Judgment 

Concerning the Offence of High Range Prescribed Concentration of Alcohol Under 

Section 9(4) of the Road Transport (Safety and Traffic Management) Act 1999 (No. 3 

of 2002) [2004] NSWCCA 303”.  The guideline is set out at paragraph [146] of the 

judgment and sets out what constitutes an ordinary case for an offence of high range 

PCA.  The judgment states an order pursuant to section 10 of the Crimes 

(Sentencing Procedure) Act 1999 will rarely be appropriate.   
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36.5. If you are representing a client with a blood alcohol reading at the lower end of the 

range the following are key factors in deciding whether an application pursuant to 

section 10 has any reasonable prospects of success: 

• A good, lengthy driving record; 

• Powerful subjective features; 

• A lack of aggravating features; 

• A lower end blood alcohol reading. 

36.6. In R v Naresh Khatter [2000] NSWCCA 32, Justice Simpson, who was in the minority 

in the judgment, made these observations that are of relevance when preparing a 

PCA matter:  

 

“These Courts deal with human beings, with all their human weaknesses, and 

while the Courts cannot condone any act of driving whilst there is present in 

the blood more than the prescribed concentration of alcohol, it is not 

necessary to characterise every instance of the offence as an abandonment 

of personal responsibility. There are shades and gradations of moral 

culpability in different instances of the offence and it is proper for the Courts 

to recognise a continuum, rather than a dichotomy, when assessing moral 

culpability”.  

 

37. Following the Sentence Proceedings 

37.1. At the completion of the sentencing proceedings you should explain the sentence 

imposed to your client and discuss the result generally.  In particular you should 

explain the nature of any conditions that have been imposed and the obligations that 

are required pursuant to those conditions.  You should also advise your client of their 

appeal rights and the 28 day time limit in which to lodge an appeal to the District 

Court or a notice of intention to appeal to the Court of Criminal Appeal. The 28 days 

commences from the date the sentence is imposed. 

 

 

LESSON 6 – APPEALS 

 

 

38. Appeals to the District Court/County Court against Sentence 

38.1. Any person who has been sentenced by a Local Court in NSW or a Magistrates’ 

Court in Victoria may appeal against the sentence to the District Court in NSW or 

County Court in Victoria. Appeals to the District Court or County Court are heard by a 

single Judge. An appeal is commenced by lodging a written Notice of Appeal and 

filing it with the Court.  
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38.2. An appeal against the severity of a sentence is by way of a rehearing of the evidence 

given on sentence in the original Local Court or Magistrates’ Court proceedings. The 

matter is reheard by the judge and determined afresh. Fresh evidence (including 

additional references or reports) may be given in the appeal proceedings and any 

documents that were tendered in the court below will be tendered to the Judge by the 

representative for the Crown. Consideration should be given to whether or not there 

is any further subjective material that could be obtained at this stage on behalf of the 

client. 

38.3. At the appeal hearing both parties will be given an opportunity to tender their written 

material and make submissions.  Following the hearing, the Judge may determine 

the appeal by: 

(a) Setting the sentence imposed by the lower court aside; 

(b) Vary the sentence; or  

(c) dismiss the appeal.  

38.4. The court may only impose a sentence or exercise a power that the lower court could 

have imposed or exercised. You should be aware that in varying the sentence the 

court has the power to impose a higher sentence that the sentence originally 

imposed by the lower court. If the court is considering increasing the sentence which 

was imposed in the lower court, the court must warn the appellant that it is 

considering doing so (Parker v DPP (1992) 28 NSWLR 282 and Firth v County Court 

of Victoria (2014) 43 VR 663).   

38.5. This warning can be given at any stage in proceedings. If a Judge gives you a 

warning, you will be given the opportunity to seek your client's instructions as to 

whether they wish to continue with the appeal. If they do not wish to continue, you 

can seek leave to withdraw the appeal. This leave is almost always granted. If your 

client wishes to continue notwithstanding the warning, it may be prudent to seek 

written instructions. 

38.6. You should advise your client before court about the possible outcomes and a 

potential warning, so that your client is aware of the risk. This will also assist you in 

getting instructions if a warning is given. 

 

39. Appeals to the NSW Court of Criminal Appeal/Victorian Court of Appeal  

39.1. The NSW Court of Criminal Appeal (“CCA”) and the Victorian Court of Appeal (“CA”) 

are courts of review. The means they deal with errors of law and matters on appeal 

are not heard afresh.  The appeal court reviews the proceedings that occurred in the 

District or County Court and decides whether an error of law has been demonstrated. 

In the CCA or CA the party commencing the appeal is referred to as the appellant (or 

applicant) and the party replying is referred to as the respondent.  

39.2. Appeals are from matters that were heard on indictment and are usually: 

• appeals by defendants against severity of sentence; 

• appeals by defendants against conviction; 
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• appeals by defendants against conviction and (if unsuccessful) appeals against 

severity of sentence (also known as 'all grounds appeals'); and 

• Crown appeals against leniency of sentence. 

39.3. Both the Court of Criminal Appeal and the Victorian Court of Appeal have detailed 

rules and practice notes about how to commence and prepare an appeal for hearing.  

If you are assisting in preparing a matter for hearing in one of these courts, you must 

carefully review both the rules and the practice notes so that you are aware of the 

requirements.    

39.4. Counsel experienced in criminal appellate work should be briefed to advise on the 

merits of appealing to the CCA or CA and where the appeal does proceed, to draft 

written submissions and appear at the hearing of the appeal. Counsel will usually 

draft and settle the grounds of appeal and any submissions. An outline of what the 

submissions should address for the various types of appeal is outlined in the Practice 

Notes for each of these courts.  

39.5. The quality of the advice or submissions that you get from counsel will be heavily 

dependent on the quality of the brief sent to counsel. For this reason it is important 

that you ensure the brief you send to counsel includes at a minimum the following 

material: 

• For a conviction appeal the full trial transcript including the Judge’s summing up, 

any judgments or evidentiary rulings delivered throughout the course of the trial 

and any written directions of law given; 

• For a sentence appeal full transcript of the proceedings on sentence and the 

remarks on sentence; 

• All exhibits tendered by both parties during the proceedings; and 

• Any relevant case law or summary of points you may think reveal possible errors. 

39.6. Appeals are heard by a three-Judge bench. In cases of particular legal importance, a 

five-Judge bench may be convened to hear the appeal. The Judges hearing the 

appeal will have read and be fully familiar with both the submissions and the 

evidence relied upon by the appellant and the respondent. The Judges will request 

counsel to speak to the submissions or make further submissions on specific points 

raised in the appeal papers. At the conclusion of the hearing the Judges may 

immediately deliver their judgment (called an ex tempore judgment) or they may 

reserve their judgment to another date.  

39.7. In sentencing appeals, even where the court determines that there is an error in 

sentencing principle, it may decline to re-sentence if the court is of opinion that no 

lesser sentence is warranted.  

39.8. In conviction appeals, the court may:  

• dismiss the appeal; 

• find that the grounds are made out, but nevertheless dismiss the appeal on the 

basis that no actual miscarriage of justice has occurred;  

• quash the conviction and order an acquittal; or  

• quash the conviction and order a retrial.  
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39.9. As a general rule, the CCA or CA will not admit any fresh material into evidence that 

the appellant, or his or her legal representative, was aware of at the time of the 

sentencing or trial. The court may, in exceptional circumstances, admit evidence that 

has become known since the original proceedings. It will do so essentially where it 

would be a miscarriage of justice not to admit the new evidence. For example:  

• In sentencing matters—the diagnosis of an extremely serious illness that an 

appellant would have been suffering from at the time of sentencing, but which at 

that time was undiagnosed; or  

• In conviction matters—an admission of fabrication from a complainant.  

39.10. The CCA or CA is predominantly a 'paper' jurisdiction. Before the hearing of the 

appeal, an appeal book containing all relevant transcript and exhibits from the court 

of trial will be prepared. The requirements regarding the preparation of the appeal 

book will be set out in the relevant practice notes and rules.   

 

 

 

LESSON 7 – RESOURCES 

 

39.11. Some further reading and resources are available at: 

 

Law Societies 

• Law Society of New South Wales: www.lawsociety.com.au 

• Bar Association of New South Wales: www.nswbar.asn.au 

• Queensland Law Society: www.qls.com.au  

• Bar Association of Queensland: www.qldbar.asn.au 

• Law Institute of Victoria: www.liv.asn.au  

 

Court practice and procedure in New South Wales:  

• Criminal Trial Courts Bench Book – Judicial Commission of New South Wales at 

www.judcom.nsw.gov.au 

• Sentencing Bench Book – Judicial Commission of New South Wales at 

www.judcom.nsw.gov.au 

• Local Court Bench Book – Judicial Commission of New South Wales at 

www.judcom.nsw.gov.au 

 

http://www.lawsociety.com.au/
http://www.nswbar.asn.au/
http://www.qls.com.au/
http://www.qldbar.asn.au/
http://www.liv.asn.au/
http://www.judcom.nsw.gov.au/
http://www.judcom.nsw.gov.au/
http://www.judcom.nsw.gov.au/
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Court practice and procedure in Victoria: 

• Victorian Criminal Proceedings Manual – Judicial College of Victoria at  

https://www.judicialcollege.vic.edu.au 

• Victorian Criminal Charge Book – Judicial College of Victoria at  

https://www.judicialcollege.vic.edu.au 

• Victorian Sentencing Manual – Judicial College of Victoria at  

https://www.judicialcollege.vic.edu.au 

 

Evidence in New South Wales & Victoria:  

• Uniform Evidence Law 13th edition, Odgers 

• Uniform Evidence Resources – Judicial College of Victoria at  

https://www.judicialcollege.vic.edu.au 

https://www.judicialcollege.vic.edu.au/
https://www.judicialcollege.vic.edu.au/
https://www.judicialcollege.vic.edu.au/
https://www.judicialcollege.vic.edu.au/

